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M1 SH RLEY S. ABRAHAMSON, C. J. This is a review of a
summary order® of the court of appeals affirming a judgment of
the circuit court for Brown County, Peter J. Naze, Judge. The
judgnment in this nedical nmalpractice action was in favor the
W sconsin Patients Conpensation Fund (Fund)? and agai nst Matthew
Fer don.

12 This nmedical mal practice action arose as a result of a
doctor's negligence that injured Mtthew Ferdon during birth.
Despite surgeries, he has a partially paralyzed and deforned
right arm

13 A jury awarded Matthew Ferdon $700,000 in noneconom c
damages for injuries caused by nedical malpractice and $403, 000
for future medical expenses. The jury heard that Matthew Ferdon
had a l|ife expectancy of 69 years. Therefore, the jury's
noneconom ¢ damage award reflects an award of slightly nore than
$10,000 a year as the reasonable anpbunt necessary to conpensate
Mat t hew Ferdon for having to live every day of his life with a
partially functioning, defornmed right arm

14 After the verdict the Fund noved to have the
noneconom ¢ damages reduced pur suant to the Ilimtation

established in Ws. Stat. §§ 655.017 and 893.55(4)(d) (2001-02).°3

! Ferdon v. Ws. Patients Conp. Fund, No. 2003AP988,
unpubl i shed order (Ws. C. App. Feb. 10, 2004).

2 The name of the Fund was recently changed to "Injured
Patients and Famlies Conpensation Fund." See 2003 Ws. Act
111.

S All references to Wsconsin Statutes are to the 2001-02
ver si on unl ess ot herw se not ed.
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The statutory limtation (sonetines called a cap) on the jury
award neans that Matthew Ferdon wll have an award of
approximately $5,900 a year as the reasonable anmbunt necessary
to conpensate him for living with a partially functioning,
defornmed right arm

15 The Fund al so noved to have that portion of the award
for future nedical expenses exceeding $100,000 deposited into a
state-adm ni stered fund pursuant to Ws. Stat. 8 655.015.

16 The circuit court granted both of the Fund's notions.
The court of appeals summarily affirnmed the judgnent of the
circuit court, and this court granted revi ew

17 Three questions are presented in the instant case:

18 First, is the $350,000 statutory Ilimtation on
noneconom ¢ damages resulting from a nedical mal practice injury
in Ws. Stat. 88 655.017 and 893.55(4)(d) constitutional?

19 Matt hew Ferdon challenges the statutory limtation on
noneconom ¢ damages in nedical nalpractice actions on several
grounds. He asserts that the mandatory statutory limtation (1)
violates the -equal protection guarantees of the Wsconsin

Constitution;* (2) violates the right to a trial by jury as

4 Article |, Section 1 reads as foll ows:

Equality; inherent rights. Section 1. Al people are
born equally free and independent, and have certain
i nherent rights; anong these are life, liberty and the
pursuit of happi ness; to secure these rights,
governments are instituted, deriving their just powers
fromthe consent of the governed.
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provided in Article |, Section 5 of the Wsconsin Constitution;®
(3) violates the right to a renmedy as provided in Article 1,

Section 9 of the Wsconsin Constitution;®

(4) violates the due
process clause of the Wsconsin Constitution;’ and (5) violates
the separation of powers doctrine by infringing remttitur, a
core judicial power, contrary to Article VII, Section 2 of the
Wsconsin Constitution.® The circuit court held the statutory

limtation was constitutional; the court of appeal s agreed.

S Article |, Section 5 reads as foll ows:

Trial by jury; verdict in civil cases. Section 5.
The right of trial by jury shall remain inviolate, and
shall extend to all cases at |aw without regard to the
anount in controversy .

6 Article |, Section 9 reads as foll ows:

Renmedy for wongs. Section 9. Every person is
entitled to a certain renedy in the laws for al
injuries, or wongs which he my receive in his
person, property, or character; he ought to obtain
justice freely, and w thout being obliged to purchase
it, conpletely and wthout denial, pronptly and
wi t hout delay, conformably to the | aws.

" Due process, like equal protection, is guaranteed by
Article I, Section 1 of the Wsconsin Constitution: "Al people
are born equally free and independent, and have certain inherent
rights; anmong these are life, |Iliberty and the pursuit of

happi ness; to secure these rights, governnments are instituted,
deriving their just powers fromthe consent of the governed."

8 Article VI, Section 2 reads as foll ows:

Court System Section 2. The judicial power of this
state shall be vested in a wunified court system
consi sting of one suprenme court, a court of appeals, a
circuit court, such trial courts of general uniform
statewide jurisdiction as the legislature nay create
by law, and a municipal court if authorized by the
| egi sl ature under section 14.

4
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120 We hold that the $350,000 cap (adjusted for inflation)
on noneconom c¢ nedical malpractice damages set forth in Ws.
Stat. 88 655.017 and 893.55(4)(d) violates the equal protection
guarantees of the Wsconsin Constitution. W therefore need
not, and do not, address WMatthew Ferdon's other constitutional
chall enges to the cap. W renmand the cause to the circuit court
for further proceedi ngs not inconsistent with this opinion.

111 Second, i f t he statutory [imtation IS
unconstitutional, is the Fund liable for paynment of the anount
of the jury award in excess of the statutory limtation? The
Fund argues it need not pay the excess anount. Mat t hew Fer don
does not brief this question. The circuit court and court of
appeals did not answer this question. We therefore remand this
guestion to the circuit court so that the parties may be heard
on it.

12 Third, is Ws. Stat. 8§ 655.015, which requires the
portion of the jury's award for future nedical expenses
exceedi ng $100,000 to be deposited into an account over which
the Fund has control, constitutional? The parties argue the
constitutionality of § 655.015 and the admnistrative rule
inplenmenting it, Ws. Admn. Code 8 Ins 17.26. The parties have
not adhered to the procedure set forth in Ws. Stat. § 227.40
before challenging the constitutionality of the rule and have
not considered whether the rule exceeds the authority del egated
under § 655.015. Accordingly, we remand this question to the

circuit court for the parties to conply wth § 227.40 and
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address the validity of the rule, as well as to be heard on the
constitutionality of the statute and rule.

113 Before continuing, it is inportant to highlight that
this case is not about whether all caps, or even all caps on
noneconom ¢ damages, are constitutionally permssible. The
guestion before this court is a narrow one: |Is the $350,000 cap
(adjusted for inflation and hereinafter referred to as the
$350, 000 cap) on nonecononic danmages in nedical nmalpractice
cases set forth in Ws. Stat. 88 655.017 and 893.55(4)(d)
constitutional ?

14 Medical malpractice litigation is a highly charged
area of the law with ramfications not only for the injured
party and the health care provider involved, but for all victins
of nedical malpractice, all health care providers, and the
publi c. After a patient is injured, sonetines severely and
permanently, a nedical malpractice lawsuit pits the unfortunate
patient and the patient's famly against the health care
provider in whom the patient and famly had previously placed
their trust. Physicians have contended that since the early- to

m d- Ni neteenth Century there has been a nedical nmalpractice
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crisis pitting physicians against injured patients and their
attorneys. °

15 Enotion is not the only force at work in nedical
mal practice actions. Money is at stake for everyone involved
including the public. In the case of nedical malpractice,
interest groups representing every aspect of the delivery of
health care are heavily involved in |obbying the legislature. A
sanpling of the interest groups includes hospital associations,
i nsurance conpanies, doctor and nurse associations, patient
advocat es, and | awyer associ ati ons. Despite t hese
circunstances, the task of the court in a nedical nmalpractice
action is the sane as in any other case: to conduct a fair and
neutral evaluation of the nerits of the parties' argunments in
light of the state's |laws and constitution.

16 Both in his briefs and at oral argunent, Matthew
Ferdon asks this court to strike down all statutory caps on
noneconom ¢ damages in nedical malpractice actions under chapter
655. This court has not held that statutory limtations on

damages are per se unconstitutional.' Indeed, this court has

® See generally Catherine T. Struve, Doctors, The Adversary
System and Procedural Reform in Medical Liability Litigation,
72 Fordham L. Rev. 943, 952 (2004) (""[T]he physician
consequently practices his art in chains, being perpetually
exposed to the risk of a suit which may ruin his reputation as
well as his fortune." (quoting John O dronaux, The Jurisprudence
of Medicine, in its Relations to the Law of Contracts, Torts,
and Evidence, with a Supplenent on the Liabilities of Vendors of
Drugs 58 (1869)).

1 Maurin v. Hall, 2004 W 100, 9208, 274 Ws. 2d 28, 682
N. W2d 866 (Abrahanson, C. J., and Crooks, J., concurring).
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recently upheld the cap on noneconom c damages for w ongful
death medical malpractice actions.?!! Just because caps on
noneconom ¢ damages are not unconstitutional per se does not
mean that a particular cap is constitutional.

17 Courts across the country are divided about whether
caps on noneconom ¢ damages are constitutional. Even in state
courts in which caps have been declared constitutional, there is

invariably one or nore strong dissents.!?

This court has upheld Ilimtations on damages in tort suits
agai nst governnental entities. See Sanbs v. City of Brookfield,
97 Ws. 2d 356, 293 N.W2d 504 (1980), cert. denied, 449 U. S
1035 (1980); Stanhope v. Brown County, 90 Ws. 2d 823, 280
N.W2d 711 (1979).

1 Maurin, 274 Ws. 2d 28, T116.

12 some state courts have reached the conclusion that caps
are unconstitutional. See, e.g., Arneson v. Oson, 270 N w2d
125, (N.D. 1978) (holding a statutory cap of $300,000 on all
nmedi cal mal practice damages as a violation of equal protection);
Moore v. Mobile Infirmary Ass'n, 592 So. 2d 156, 165-71 (Al a.
1992) (holding cap on noneconom c damages in nedical nalpractice
action violated the equal protection and right to jury trial
guarantees of the Alabama Constitution); Brannigan v. Usitalo,
587 A.2d 1232, 1234-36 (N H 1991), aff'g Carson v. Maurer, 424
A.2d 825 (N.H 1980) (holding a nonecononm c damages cap in
medi cal nmal practice actions unconstitutional as a violation of
t he equal protection clause of the New Hanpshire Constitution).




No. 2003AP988

118 The roadmap to this opinion is as foll ows:

O her states have found caps on noneconom ¢ danages
constitutional, oftentinmes over strong dissents. See, e.g.,
Judd v. Drezga, 103 P.3d 135, 141 (Utah 2004) (exam ning
articles and studies and determ ning that the cap was reasonably
related to maki ng nmedi cal mal practice and health insurance rates
affordable and that noneconom c damage caps did help achieve
that goal, even if only in small part), but see Judd, 103 P.3d
at 145 (Durham C J., dissenting); Zdrojewski v. Mirphy, 657
N.W2d 721, 737-38 (Mch. C. App. 2003) (cap on noneconom c
damages wupheld against, anong other <challenges, an equa
protection challenge), but see Zdrojewski, 657 N W2d at 739
(Fitzgerald, P.J., dissenting), and Wley v. Henry Ford Cottage
Hosp., 668 N . W2d 402, 416 (Mch. C. App. 2003) (holding that
Zdrojewski's decision regarding the constitutionality of the
caps was incorrect and should be overruled but that the court
was bound to follow Zdrojewski's precedent); Univ. of Mam v.
Echart e, 618 So. 2d 189, 191 (Fla. 1993) (uphol di ng
constitutionality of noneconom ¢ damages cap in nedical
mal practice actions), but see Echarte, 618 So. 2d at 198
(Barkett, C. J., dissenting); Fein v. Permanente Med. G oup, 695
P.2d 665, 684 (Cal. 1985) (upholding cap on noneconom ¢ danages
cap in nedical malpractice actions against due process and equa
protection challenges), but see Fein, 695 P.2d at 687 (Bird,
C.J., dissenting); Mrphy v. Ednonds, 601 A 2d 102, 114-16 (M.
1992) (upholding Maryland' s $350,000 nonecononi ¢ danmage cap on
personal injury awards against equal protection challenge), but
see Murphy, 601 A 2d at 120 (Chasanow, J., dissenting).

The Al aska Suprenme Court divided 2-2 in Evans ex rel. Kutch
v. Alaska, 56 P.3d 1046 (Al aska 2002), with two justices finding
t he nonecononm ¢ danmage cap on all tort clains constitutional and
two finding the caps unconstitutional.

For discussions of state court rulings on caps, see Kevin
J. Gell, Note, The Constitutional and Econom c |nplications of
a National Cap on Non-Econom c Danages in Medical Mlpractice
Actions, 37 Ind. L. Rev. 773, 810-14 (2004); Carol A Crocca,
Annotation, Validity, Construction, and Application of State
Statutory Provisions Limting Amunt of Recovery in Mdical
Mal practice Clainms, 26 A L.R 5th 245 (1995).
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| . The facts (919 to 123)
1. The nedical nmalpractice statutes (124 to 128)
I11. Stare Decisis (129 to 156)
| V. Equal Protection
A. The level of scrutiny (159 to 80)
B. The classifications (Y81 to 184)
C. The legislative objectives (Y85 to 196)
D. The rational basis (197 to Y176)
V. QG her Statutes (Y177 to 1183)
VI. Conclusion (9184 to 1188)
| . FACTS
119 According to evidence produced at trial that the jury
apparently accepted, as the doctor was delivering Matthew
Ferdon, the doctor pulled on Matthew Ferdon's head. The manner
in which the doctor pulled caused an injury called obstetric
brachi al pl exus palsy. As a result of this injury, Matthew
Ferdon's right armis partially paralyzed and def orned. Mat t hew
Ferdon underwent surgeries and occupational therapy; as a result
of the injury, nore surgery and nore therapy wll be required
Matt hew Ferdon's right armw |l never function normally.
20 Through his guardian ad litem Vincent Petrucelli,
Mat t hew Ferdon brought negligence clains against the doctor and

the hospital. The Fund, as required, was named as a defendant.®

13 State ex rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 500,
261 N.W2d 434 (1978) ("Ml practice claimnts seeking damages in
excess of $200,000 nust nane the fund as a defendant, and the
fund may appear and defend agai nst the action.").

10
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Matt hew Ferdon's parents, Cynthia and Dennis Ferdon, also
brought a negligence claim seeking to recover for |loss of
soci ety and conpani onshi p. A jury found the delivery doctor
negligent for the injuries Mtthew Ferdon sustained during the
birth.

121 The jury awarded the following damages to Matthew
Ferdon: (1) Future nedical and hospital expenses: $403,000; and
(2) Past and future personal injuries (noneconom c danages):
$700,000. The jury nmade no award to Matthew Ferdon for |oss of
future earning capacity. The jury awarded $87,600 to Cynthia
and Dennis Ferdon as conpensation for the personal care they
will render for Matthew until the age of 18.

122 After the verdict, the Fund noved the circuit court to
reduce the $700,000 personal injury award to $410,322, the
anount of the $350,000 <cap (adjusted for inflation) on
noneconom ¢ damages recoverable in a nedical mal practice action
under Ws. Stat. 88 655.017 and 893.55(4)(d). Further, the Fund
moved to have the award for future nmedical and hospital expenses
exceedi ng $100, 000 placed under the Fund's control pursuant to
Ws. Stat. 8§ 655.015.

23 The circuit court granted the Fund's notions, reducing
t he noneconom c damage award to the statutorily limted anount

of $410,322 and ordering that $168,667.67 of the future nedica

11
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and hospital expenses be paid into the reinbursement fund.?
Mat t hew Ferdon appeal ed; the court of appeals summarily affirnmed

the circuit court based on its reading of State ex rel.

Strykowski v. WIkie' and Guzman v. St. Francis Hospital, Inc..!®

4 The anobunt of $168,667.67 reflects the portion of the
award over $100,000 that is left after attorney fees are taken
out of the jury's award for future nedical expenses. The
overall award of $403,000 is the amunt the jury felt was
necessary to pay Matthew Ferdon's future nedical expenses,
reduced to present val ue. The jury was asked to determ ne the
present value of future nedical expenses as required by Ws.
Stat. 8 893.55(4)(e). Awards are reduced to their present val ue
because a lunp sum received today may be worth nore than the
same anmount spread out over a period of years. Section
893.55(4)(e) provides:

Econom ¢ damages recovered under ch. 655 for bodily
injury or death, including any action or proceeding
based on contribution or indemification, shall be
determ ned for the period during which the damages are
expected to accrue, taking into account the estinmated
life expectancy of the person, then reduced to present
val ue, taking into account the effects of inflation.

The jury was infornmed that Matthew Ferdon was six years
old, that he had a life expectancy of 69 years, and that the
award should take into account economc conditions and the
effect of inflation. Wth respect to present value, the jury
was instructed that their award should be reduced to present
val ue "because a sum received today can be invested and earn
nmoney at current interest rates.”

From the $403,000 award for future nedical expenses, it
appears that the anount of $134,333.33 (anounting to one-third)
was earmarked as "an anmount sufficient to pay the cost of
collection, including attorney fees reduced to present value" as
required by 8§ 655.015, leaving a balance of $268, 666.67.
Section 655.015 requires that of the $268, 666.67, $100,000 is to
go to Matthew Ferdon, wth the renmainder deposited into an
account with the Fund for paynent of future mnedical expenses
consistent with 8 655.015 and Ws. Adnin. Code § Ins 17.26.

15 state ex rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 261
N. W 2d 434 (1978).

12
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I'1. MEDI CAL MALPRACTI CE STATUTES

124 In Wsconsin, a claim for injury resulting from
medi cal mal practice by a health care provider is subject to the
provi sions of chapter 655.'" Chapter 655 provides the exclusive
procedures for the "prosecution of nmalpractice clains against a
health care provider."?!® Anbng the danmages available to a
cl ai mant are noneconom c damages, i ncluding damages to
conpensate for pain and suffering, nental distress, |oss of
enjoynment of  nornal activity, and loss of society and
conpani onshi p. *°

25 The Fund was created to pay nedical mal practice clains

that exceed primary insurance thresholds established by statute.

1 Guzman v. St. Francis Hosp., Inc., 2001 W App 21, 240
Ws. 2d 559, 623 N.W2d 776.

7 Ws. Stat. § 655.007 ("On and after July 24, 1975, any
patient or the patient's representative having a claim or any
spouse, parent, mnor sibling or child of the patient having a
derivative claim for injury or death on account of malpractice
is subject to this chapter."). See Strykowski v. WIlkie, 81
Ws. 2d 491, 499, 261 N.W2d 434 (1978).

8 Maurin, 274 Ws. 2d 28, Y50 (internal quotations
omtted).

19 "Noneconom c" damages are defined in Ws. Stat.
§ 893.55(4)(a). That subsection reads:

(4)(a) In this subsection, "nonecononm c danages"
means noneys intended to conpensate for pain and
suffering; humliation; enbarrassnment; worry; nental
di stress; noneconom c effects of disability including
| oss of enjoynment of the normal activities, benefits
and pleasures of life and loss of nental or physica
health, well-being or Dbodily functions; |loss of
consortium society and conpani onship; or |loss of |ove
and affection.

13
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The primary nmalpractice coverage is $1,000,000 for each

occurrence and $3,000,000 per policy vyear.? Health care
providers nust participate in the Fund. Al t hough noneconom ¢
damages are capped, the Fund provides wunlimted liability

coverage for econom ¢ damages exceeding the primary limts.?

26 Should a clainmant recover noneconom c danmages as a
result of a mnedical malpractice injury, those danages are
statutorily capped pursuant to Ws. Stat. 88 655.017 and
893.55(4) at $350,000, a sumto be adjusted annually to reflect
inflation.

27 Section 655.017 reads as foll ows:

Limtation on noneconom c danages. The anount of
noneconom ¢ damages recoverable by a claimnt or
plaintiff under this chapter for acts or om ssions of
a health care provider if the act or om ssion occurs
on or after May 25, 1995, and for acts or om ssions of
an enployee of a health care provider, acting wthin
the scope of his or her enploynent and providing
health care services, for acts or om ssions occurring
on or after My 25, 1995, is subject to the limts
under s. 893.55(4)(d) and (f).?

20 Ws. Stat. § 655.23(4)(b)(2).

21 2003-2004 Joint Legislative Audit Conmittee, An Audit,
Injured Patients and Famlies Conpensation Fund (O fice of the
Comm ssi oner of Insurance) (Cct. 2004) at 3, 15.

22 Wsconsin Stat. § 893.55(4)(f) deals with wongful death
actions. This subsection reads as foll ows:

(f) Notwithstanding the limts on nonecononi c danmages
under this subsection, danages recoverable against
health care providers and an enpl oyee of a health care
provider, acting within the scope of his or her
enpl oynent and providing health care services, for
wrongful death are subject to the limt under s.
895.04(4). If damages in excess of the limt under s.

14
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128 The financial |imts to which 8 655.017 refers are
contained in Ws. Stat. 8§ 893.55(4)(d), which reads as foll ows:

(d) The Iimt on total noneconom c danmages for each
occurrence under par. (b) on or after My 25, 1995,
shall be $350,000 and shall be adjusted by the
director of state courts to reflect changes in the

consuner price index for all wurban consuners, U.S.
city average, as determned by the U S. departnent of
| abor, at | east annually thereafter, with the
adjustnment Iimt to apply to awards subsequent to such

adj ust nent s.
The parties do not dispute that in the instant case the
inflation-adjusted cap authorized by Ws. Stat. § 893.55(4)(d)
was $410, 322.

I11. STARE DECI SI S

129 The Fund's first assertion is that, under the doctrine
of stare decisis, prior cases of both this court and the court
of appeals bind this court in the present case.

30 The doctrine of stare decisis, or "stand by things

decided,"?® normally conpels a court to follow its prior

deci si ons. "Fidelity to precedent ensures that existing |aw
will not be abandoned lightly."? W have stated that stare
895.04(4) are found, the court shall make any

reduction required under s. 895.045 and shall award
the | esser of the reduced ambunt or the limt under s.
895. 04(4).

23 Mackenzie v. Mller Brewing Co., 2001 W 23, 916 n.13,
241 Ws. 2d 700, 623 N.W2d 739.

24 Schultz v. Natwick, 2002 W 125, 937, 257 Ws. 2d 19, 653
N. W 2d 266.

15
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decisis is not nechanical in application, nor is it a rule to be
i nexorably foll owed. *®

31 The doctrine of stare decisis is inapplicable here.
Al t hough W sconsin appel | ate deci sions have treaded close to the
constitutionality of the cap on recovery of noneconom c damages
in nmedical mal practice cases, none has reached the issue central
to the instant case. Neverthel ess, the prior cases, including
equal protection challenges to various provisions of chapter
655, inform our decision.

132 W& begin with Strykowski, the earliest case fromthis

court addressing a challenge to chapter 655.2° Soon after
chapter 655 was enacted, a group of petitioners challenged
chapter 655 on several grounds, including equal protection. The
petitioners challenged a sub-classification that nade a fornal
review panel available at the request of either party to a
medi cal mal practice action if the claim exceeded $10,000, but
made a review panel available for a claim under $10,000 only
upon the stipulation of both parties.?” This court reasoned that
the |egislature could conclude that because clains over $10,000
may be nore conplex, a formal review panel may be a nore
appropriate initial forum This court was careful to recognize

that the 1975 legislative findings®® that nedical malpractice

25 Johnson Controls, Inc. v. Enployers Ins. of Wausau, 2003
W 108, 91Y96-97, 264 Ws. 2d 60, 665 N. W2d 257.

26 strykowski, 81 Ws. 2d at 498-99.

27 sStrykowski, 81 Ws. 2d at 510.

28 8 1. ch. 37, Laws of 1975.
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raised special problens different from those in other tort
actions, "while not binding on the court, <carr[ied] great
wei ght . "%°

133 Strykowski addressed a different aspect of chapter 655

than that involved in the instant case. Strykowski involved an

equal protection challenge to the formal review panels. Thi s
case concerns the $350,000 cap inplenented in 1995 not the
overall constitutionality of chapter 655. Therefore, the equa

protection <challenge in Strykowski was to a different

classification than that at issue in the instant case. Thus,

t he discussion of equal protection in Strykowski is not hel pful,

much less controlling, in resolving the issue facing us in the
present case.

134 Although chapter 655 as enacted contained a cap on
noneconom ¢ danmages, that cap did not go into effect until 1979
and even then was a contingency. The cap adopted in 1979
provided that awards would be limted to $500,000 per incident
if the Fund's assets fell below certain |evels.3® Because the cap

was not in effect at the tinme Strykowski was being decided and

therefore had not affected the petitioners' recoveries, the
court declined to address the constitutionality of the cap in

the face of an equal protection challenge.?3

2% strykowski, 81 Ws. 2d at 508.

30 |d. at 500.

1 1d. at 511.
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35 CQur recent decision in Muwurin v. Hall, 2004 W 100,

274 Ws. 2d 28, 682 N.W2d 866, simlarly does not control the
present case. In Maurin, this court rejected an equa
protection challenge to the noneconom c damages cap in wongfu
deat h actions. 3

36 Maurin involved a challenge to the provisions of

chapters 655 and 893 that are specifically concerned wth

wr ongf ul deat h medi cal mal practice actions (Ws. St at .
8 893.55(4)(f)). This case, a comon |aw nedical nalpractice
case, raises different equal protection challenges. D fferent

| egislative objectives are at play in a wongful death action
because the nedical malpractice victimis dead. As noted by the
majority in Muurin, the noneconom c damages cap in wongful
death cases was "inplenented to assuage fears 'that passion
would run high where the wongdoer causes death and that huge
damage awards would be inposed on the wongdoer.'"? The
hei ght ened passi on surrounding a dead nedical mal practice victim
is not at issue in this case. Mat t hew Ferdon survived. And
while Matthew Ferdon's injuries are indeed tragic, they pale in
conparison to five-year-old Shay Maurin's death and are
therefore not as likely to arouse the sanme passion in a jury.

137 This court turned away an equal protection chall enge

in Czapinski v. St. Francis Hospital, Inc.®* Like Maurin,

32 Maurin, 274 Ws. 2d 28, 9Y105-009.
33 1d., 9106.

34 Czapinski v. St. Francis Hosp., Inc., 2000 W 80, 9126-
32, 236 Ws. 2d 316, 613 N.W2d 120.
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Czapi nski dealt with caps on wongful death nedical malpractice
actions. The court held that in the context of wongful death
actions, "[section] 893.55(4)(f) does not violate the equal
protection clause of the Wsconsin Constitution."3®

138 The petitioners in Czapi nski chal | enged a
classification not at issue in this case. The classification
chal | enged was the distinction between how adult claimants were
treated and how mnor claimnts were treated for |oss of society
and conpanionship of a parent who died as a result of nedica
mal practice. 3° Adult children were denied recovery; mnor
children were entitled to recovery.

139 In discussing the classification the court explained
that "the distinction between adult children and m nor children
could be the different degree of dependency which each woul d be
presuned to have on their parents for their continued financia
and enotional support."® Notably, when "[f]laced with the need
to draw the line on who can collect for loss of society and
conpanionship, . . . the availability of clains . . . should be
limted to those who woul d suffer nost severely fromthe | oss of
an intimte famly relationship; adult children cannot be

included in this classification."38

5 0d., 2.

36

130.

Id.,
37 1d., 131 (quoted source onitted).
¥ d.
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140 The $350,000 cap on noneconom ¢ damages at issue here
has exactly the opposite effect as the «classification in
Czapi nski . The $350,000 cap limts the clains of those who can
least afford it; that 1is, the clains of those, including
children such as Matthew Ferdon, who have suffered the greatest
injuries.

41 A recent court of appeals decision, Guzman v. St.

Francis Hospital, Inc., 2001 W App 21, 240 Ws. 2d 559, 623

N.W2d 776, is not strong precedent. Wile the issue is the
sanme as the instant case, the court of appeals’' opinion is
neither controlling nor particularly conpelling.

42 In Guzman, the circuit court held that the $350, 000
cap on nonecononm ¢ danmages was unconstitutional as violating
both the Wsconsin constitutional right to trial by jury and the
separation of powers doctrine. W granted a petition to bypass
the court of appeals. 3°

143 The suprene court divided equally, 3-3, in Qznan,
with Justice David Prosser not participating. The order to
bypass was vacated* because no ngjority of justices could agree
on whether to affirm or reverse the circuit court order holding
the statutory cap in Ws. Stat. 88 655.017 and 893.55(4)(d)
unconstitutional. The case returned to the court of appeals,

whi ch decl ared the cap constitutional.

% Ws. Stat. § 809.60.

0 Guzman v. St. Francis Hosp., Inc., 2000 W 34, 93, 234
Ws. 2d 170, 609 N. W 2d 166.
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144 Each of the three judges on the court of appeals panel
aut hored a separate opinion. Only one of the three court of
appeal s j udges supported t he constitutionality of t he
noneconom ¢ danmages cap.

45 One judge, in the |ead opinion, concluded that the cap
on noneconom ¢ damages in Ws. Stat. 88 655.017 and 893.55(4)(d)
was constitutional. He declared that whether a health-care
crisis justified the legislature's responses was an assessnent
to be nmade by the legislature, not the courts.* He further
concluded that the cap did not violate the right to a trial by
jury (Ws. Const. art. |, 8§5),% the right to a renedy for
wongs (Ws. Const. art. |, § 9),* substantive due process, * and
the doctrine of separation of powers.*

146 The concurring judge "reluctantly” joined the majority
opi ni on, concl udi ng t hat "t he statute barely passes
constitutional nuster"” and that she could not overturn | egal
precedent that supports the legislature' s action.*

147 The dissenting judge would have struck down the cap as

a violation of Article I, Section 5, the right to a jury trial.
41 i q5.
2 0d., 117-12.
3 1d., 718.
“1d., 1122-25.
®1d., 1113-17.
% 1d., 126.
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148 None of the three opinions in Qznan, however,
addresses whether the $350,000 cap on noneconom c danmages
violates the state constitutional equal protection guarantees.

149 In their equal protection <challenge, the Guzmans
argued that the classifications created by the cap should be
reviewed using strict scrutiny. They did not address whether
the cap survived review under the rational basis test. The
court of appeals' lead opinion ruled that the rational basis
test was the appropriate level of review and concluded that
"[t]he Guzmans' silence on the rational-basis test is a
concession that the cap passes that test."*

150 W do not agree wth this reasoning. "A party's

concession of |aw does not bind the court."*

The | ead opinion
further stated that because the Guznmans did not argue that the
caps lacked a rational basis, the judge would not address that
issue.?® Thus the lead opinion, the only opinion to address
equal protection directly, did not decide whether the cap passed
the rational basis test.

51 Guzman therefore provides no opinion on the equal
protection challenge and accordingly has no precedential

vitality as to equal protection. Furthernore, wth three

separate opi ni ons, only one of whi ch supports t he

" Quzman v. St. Francis Hosp., Inc., 2001 W App 21, 921,
240 Ws. 2d 559, 623 N.W2d 776.

“8 Bergmann v. MCaughtry, 211 Ws. 2d 1, 7, 564 N.w2d 712
(1997).

49 @izman, 240 Ws. 2d 559, 921.
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constitutionality of the cap, Guzman is not a strong precedent
for any proposition.

52 In Martin v. Richards,® the court deternmi ned whether a

retroactive application of the $1,000,000 cap on noneconom c
damages in malpractice cases could violate due process; it did
not directly determne the constitutionality of the noneconom c
damages cap. !

153 The court's discussion of the cap in Mirtin is
relevant to the instant case. The court concluded that
retroactive application of the cap wuld have a negligible
effect on the cost of health care in the state.®® The court
observed that although the claim is that noneconom ¢ damages
caps were inplenented to prevent increasing costs associated
with nedical mal practice actions, "in this court these

assertions are supported by a paucity of evidence. ">

0 Martin v. Richards, 192 Ws. 2d 156, 531 N W2d 70
(1995) .

1 1d. at 212.

Martin involved a substantive due process challenge to the
retroactive application of a cap. Equal protection analysis and
substantive due process have nuch in comon. Under substantive
due process analysis the statute nust bear a rational
relationship to a reasonable |legislative goal. Under equal
protection analysis there nust be a rational relationship
between the disparity in treatnment resulting under a statute and
a legitimte governnental objective. Estate of Mkos v. Ws.
Masons Health Care Fund, 211 Ws. 2d 41, 75, 564 N W2d 662
(1997) (Bradley, J., dissenting) (citing State v. Post, 197
Ws. 2d 279, 319, 541 N.W2d 115 (1995)).

52 Martin, 192 Ws. 2d at 203-04.

% |d. at 203.
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54 In Rineck v. Johnson,® this court held that the then-

$1, 000,000 cap on noneconom ¢ damages in nedical nalpractice
actions superseded the lower cap in the wongful death statute
where the death resulted from nedical malpractice.® This court
did not address the constitutionality of the nedical malpractice
cap.

55 In Jelinek v. St. Paul Fire & Casualty Insurance Co.,°®

this court held that after the expiration of the $1, 000,000 cap
in 1991, recovery of noneconom c danages in nedical malpractice
actions involving death was unlimted.®  This court did not
determ ne the constitutionality of a cap.

156 Each of these cases infornms our examnation in the
i nstant case, but none is controlling.

V. EQUAL PROTECTI ON

157 We next examne Mitthew Ferdon's assertion that the
cap on noneconom ¢ damage awards violates the equal protection
guarantees of the Wsconsin Constitution.

158 The interpretation of the Wsconsin Constitution and a
determnation of the ~constitutionality of a statute are

ordinarily questions of law that this court det erm nes

 Rineck v. Johnson, 155 Ws. 2d 659, 456 N W2d 336
(1990), cert. denied, 498 U.S. 1068 (1991).

® Rineck, 155 Ws. 2d at 666-68.

®¢ Jelinek v. St. Paul Fire & Cas. Ins. Co., 182 Ws. 2d 1
512 N.W2d 764 (1994), superseded by statute as stated in
Czapi nski, 236 Ws. 2d 316.

57 Jelinek, 182 Ws. 2d at 12.

24



No. 2003AP988

i ndependently of the circuit court and court of appeals, but
benefiting fromtheir anal yses.
A. Level of Scrutiny

159 1In deciding Matthew Ferdon's challenge to the $350, 000
cap on noneconom ¢ damages on equal protection grounds, our
first task is to determne the appropriate level of judicial
scrutiny to be applied in determning constitutionality.

160 The parties disagree about which Ilevel of judicial
scrutiny should apply in this case. WMtthew Ferdon invites this
court to use the strict scrutiny standard in reviewng the
statutory $350, 000 cap. He argues that the noneconom c damages
cap inplicates the fundanental right to a trial by jury and the
right to a renedy protected by the state constitution. The Fund
argues that strict scrutiny is unwarranted and that the proper
| evel of reviewis rational basis review.

61 Strict scrutiny applies if a statute challenged on
equal protection grounds "inpermssibly interferes wth the
exercise of a fundanental right or operates to the peculiar
di sadvantage of a suspect class."®® If strict scrutiny were
applied in the instant case, the Fund would have the burden of
showi ng that the $350,000 cap on noneconom ¢ damages caused by
medi cal mal practice tortfeasors pr onot es a conpel i ng
governnental interest and that the $350,000 cap is the |east

restrictive means for doing so. That is, the Fund would have to

8 State v. Annala, 168 Ws. 2d 453, 468, 484 N W2d 138
(1992) (citing Mass. Bd. of Ret. v. Mirgia, 427 U S. 307, 312
(1976)) .
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show that the cap is precisely tailored to serve a conpelling
state interest.

162 Courts apply strict scrutiny sparingly, although at
| east one state court has used the strict scrutiny level of
review in medi cal nal practice cases.>®

163 Several state courts have applied an internediate
l evel of scrutiny to caps in nedical malpractice cases.® Under
internediate scrutiny, the classification "must serve inportant

governnmental objectives and nust be substantially related to

° See Kenyon v. Hammer, 688 P.2d 961, 973-74 (Ariz. 1984)
(the right to a remedy was a matter of inportance since the
state's early days of statehood and therefore strict scrutiny
was appropriate).

® See, e.g., Carson v. Mauer, 424 A 2d 825, 830-31 (N H.
1980) (holding that the right to a remedy is an "inportant
substantive right" requiring an internediate |evel of scrutiny);
Arneson v. O son, 270 N.W2d 125, 132-33 (N.D. 1978) (applying a
hei ghtened level of scrutiny to statute capping economc and
noneconom ¢ danmages to require a "close correspondence between
statutory classification and legislative goals"); Judd v.
Drezga, 103 P.3d 135 (Utah 2004) (holding that a chall enge under
Utah's version of a right to a renmedy clause of the Uah
constitution warranted application of heightened scrutiny). But
see Miurphy v. Ednonds, 601 A 2d 102 (M. 1992) (rejecting
plaintiff's contention that because the access to courts right
was inplicated, a heightened |evel of scrutiny was therefore
war r ant ed) .
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achi evement of those objectives."®

This court has applied an
internediate | evel of scrutiny on at |east one prior occasion. ®

164 Neither party in the present case has argued that we
should apply the internediate | evel of review

165 W agree with the Fund that rational basis, not strict
scrutiny, is the appropriate level of scrutiny in the present
case.® This court has stated that Ws. Stat. chapter 655 does
not deny any fundanental right and does not involve a suspect
classification.® In the context of wongful death nedical
mal practice actions, this court has previously held that
"[c] appi ng noneconom ¢ wongful death damages does not violate

n 65

any fundanental right Simlarly, in exam ning whether

the appointnent of six-nmenber conpensation panels effectively

®t Craig v. Boren, 429 U'S. 190, 197 (1976) (applying
internmediate scrutiny to a gender-based classification).

°2 See  Brandnmiller v. Arreola, 199 Ws. 2d 528, 544
N.W2d 894 (1996) (applying internmediate level of scrutiny to
determ ne whether restrictions in ordinance on cruising in cars
were narromy tailored to serve significant gover nient
i nterests).

® Maurin, 274 Ws. 2d 28, 9212 (Abrahanmson, C.J., and
Crooks, J., concurring) (constitutionality of cap on noneconom c
damage award in wongful death case).

4 Czapi nski , 236 Ws. 2d 316, 128; St rykowski , 81
Ws. 2d 491, 507, 261 N.W2d 434 (1978).

® Maurin, 274 Ws. 2d 28, 9105; see also Czapinski, 236
Ws. 2d 316, 1926 ("Although 8§ 893.55(4)(f) [covering w ongful
deat h medi cal mal practice actions] creates separate
classifications for . . . tort victins [based on their status as
adults or children], these classifications do not violate equa
protection.™).
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denied suing patients access to the courts, thereby violating
their rights to a jury trial as preserved in Article |, Section
5 of the Wsconsin Constitution, this court held that chapter
655 di d not I nvol ve f undanent al rights or suspect
classifications.®® As for Article I, Section 9, "[t]his court
has never construed the right [to a renmedy provision] to be
f undarrent al . " ¢’

166 This discussion is not meant to mnimze the
inportance of the right to a jury and the right to a renedy;
both are inportant rights. Nevertheless, in the context of
equal protection challenges to nedical nalpractice provisions,
this court has not viewed these two constitutional guarantees as
belonging to the class of rights warranting strict scrutiny.
The rational basis |level of scrutiny is therefore applied in the
present case.

167 A person challenging a statute on equal protection
grounds under the rational basis |evel of scrutiny bears a heavy
burden in overcomng the presunption of constitutionality
afforded statutes.®® Statutes are afforded the presunption of

constitutionality "[b]ecause statutes enbody the econom c,

® Strykowski, 81 Ws. 2d 491, 506-07, 261 N W2d 434
(1978) .

® Doering v. WEA Ins. Goup, 193 Ws. 2d 118, 130, 532
N. W2d 432 (1995).

° Aicher ex rel. LaBarge v. Ws. Patients Conp. Fund, 2000
W 98, 1118-19, 237 Ws. 2d 99, 613 N. W 2d 849.
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soci al , and political deci si ons entrusted to t he
| egi slature . " 69

68 The longstanding rule set forth by this court is that
"all legislative acts are presuned constitutional, that a heavy
burden is placed on the party challenging constitutionality, and
that if any doubt exists it nust be resolved in favor of the

constitutionality of a statute."’

A chal | enger nust denonstrate
that a statute is unconstitutional beyond a reasonabl e doubt. '
169 Nevertheless, when a Ilegislative act unreasonably

i nvades rights guaranteed by the state constitution, a court has

° Maurin, 274 Ws. 2d 28, 193. See also Aicher, 237
Ws. 2d 99, 720 ("[T]he judiciary is not positioned to make the
economc, social, and political decisions that fall within the
province of the legislature."); Sanbs, 97 Ws. 2d at 377
(legislature evaluates the risks and balances the conpeting
interests of exposure to liability and the need to conpensate

i ndi viduals for injury).

0 Sambs, 97 Ws. 2d at 370 (citing Stanhope, 90 Ws. 2d at

837).

T Maurin, 274 Ws. 2d 28, 993: Sanbs, 97 Ws. 2d at 370,
(citing Stanhope, 90 Ws. 2d at 837).

The constitutionality of a statute is an issue of |aw, not

fact. The "beyond the reasonable doubt burden of proof”
| anguage is, however, remniscent of an evidentiary burden of
proof in crimnal cases. The beyond a reasonabl e doubt burden

of proof in a constitutional challenge case neans that a court
gives great deference to the legislature, and a court's degree
of certainty about the wunconstitutionality results from the

persuasive force of legal argunent. See Davis v. Gover, 166
Ws. 2d 501, 564 n. 13, 480 N W2d 460 (1992) (Abrahanson, J.,
di ssenting); State ex rel. Hammernmil|l Paper Co. v. La Plante, 58

Ws. 2d 32, 46, 205 N.W2d 784 (1973); Guzman, 240 Ws. 2d 559,
M4, n.3; United Air Lines, Inc. v. Cty of Denver, 973 P.2d 647,
658 (Colo. C. App. 1998) (Briggs, J., concurring).
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not only the power but also the duty to strike down the act

Al though we do not address Ferdon's constitutional challenges
under Article I, Section 5 (right to a jury trial) and Section 9
(right to a renedy), the $350,000 cap on nonecononi c danages nay
inplicate these constitutional rights. In short, "neither our
respect for t he | egi sl ature nor t he presunption of
constitutionality allows for absolute judicial acquiescence to
the legislature's statutory enactments."’? The court has

enphasi zed that "[s]ince Marbury v. Mdison, it has been

recogni zed that it is peculiarly the province of the judiciary
to interpret the constitution and say what the lawis.""

170 The decisions in this court, in other state courts,
and in the United States Suprenme Court have expressed judicia
review on the basis of equal protection in a variety of
iterations.’ Cases within a single jurisdiction have expressed
divergent views on the clarity with which a |egislative purpose
must be stated and on the degree of deference afforded the

| egislature in suiting neans to ends.

2 @Quzman, 240 Ws. 2d 559, {39.

" State ex rel. Ws. Senate v. Thonpson, 144 Ws. 2d 429,
436, 424 N.W2d 385 (1988) (citation omtted).

" See County of Portage v. Steinpreis, 104 Ws. 2d 466, 487
n.4, 312 NNW2d 731 (1981) (Abrahanson, J., dissenting).

> 1d. at 487 n.4 (Abrahamson, J., dissenting); Schweiker v.

W/l son, 450 U. S. 221, 243 (1981) (Powell, J., dissenting).
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71 This court has often quoted the United States Suprene
Court's articulation of the rational basis test set forth in

McGowan v. Maryl and’® as fol | ows:

[ The Equal Protection Clause] permts the States a
wi de scope of discretion in enacting |aws which affect
some groups of citizens differently than others. The
constitutional safeguard is offended only iif the
classification rests on grounds wholly irrelevant to

the achievenent of the State's objective. State
| egislatures are presuned to have acted within their
constitutional power despite the fact that, in
practice, their laws result in sonme inequality. A
statutory discrimnation will not be set aside if any
st a'57e of facts reasonably nay be conceived to justify
it.

172 The court has witten that the rational basis standard
in the equal protection context does not require that all
i ndividuals be treated identically, but any distinctions nust be

rel evant to the purpose nmotivating the «classification.’

® McGowan v. Maryland, 366 U.S. 420 (1961).

" McCGowan, 366 U S. at 425-26. This court and the United
States have applied various fornulations of the rational basis
test, including sone that have articulated a five-part standard.
See, e.g., Omernik v. State, 64 Ws. 2d 6, 19, 218 N WwW2d 734
(1974); Aicher, 237 Ws. 2d 99, ¢{58. The essential question
posed by the five-part test is whether there are any real
di fferences to distinguish the favored class from ot her classes.
Kallas MIlwork Corp. v. Square D Co., 66 Ws. 2d 382, 389, 225
N. W2d 454 (1975). O her cases have articulated a nore
qualitative approach. See, e.g., Doering, 193 Ws. 2d at 131-

32.

® Doering, 193 Ws. 2d at 131-32 (citing Szarzynski v.
YMCA, Canp Mnikani, 184 Ws. 2d 875, 886, 517 N W2d 135
(1994)); see also Maurin, 274 Ws. 2d 28, 9106; Sanbs, 97
Ws. 2d at 370-72; Stanhope, 90 Ws. 2d at 837-38.
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Simlarly situated individuals should be treated sinmlarly.” In

essence, the rational basis standard asks "whether there are any

real differences to distinguish the favored class . . . from
other classes . . . who are ignored by the statute . " 80
173 A statute wll be upheld against an equal protection

challenge if a plausible policy reason exists for the
classification and the «classification is not arbitrary in
relation to the legislative goal.® A statute will be held
unconstitutional if the statute is shown to be "patently
arbitrary" wth "no rational relationship to a legitinmate

governnent interest."8?

The party challenging the classification
has the burden of denonstrating that the classification is
arbitrary and irrationally discrimnatory.

174 In evaluating whether a legislative classification

rationally advances the legislative objective,® "we are

obligated to Ilocate or, in the alternative, construct a
® Treiber v. Knoll, 135 Ws. 2d 58, 68, 398 N W2d 756
(1987).

8 poering, 193 Ws. 2d at 131 n.11 (quoted source onitted).

8 Maurin, 274 Ws. 2d 28, 1106; Doering, 193 Ws. 2d at 131
(citing Szarzynski v. YMCA, Canp M nikani, 184 Ws. 2d 875, 886,
517 N.W2d 135 (1994)); see also Sanbs, 97 Ws. 2d at 370-72.

8 Maurin, 274 Ws. 2d 28, 1106 (citations omtted).

8 Treiber v. Knoll, 135 Ws. 2d 58, 65, 398 N W2d 756
(1987).
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rational e t hat m ght have i nfluenced t he | egi sl ative
det ermi nation. "%

175 Once the court identifies a rational basis for a
statute, the court nust assune the |egislature passed the act on
that basis,® and "[a]ll facts necessary to sustain the act mnust
be taken as conclusively found by the legislature, if any such
facts may be reasonably conceived in the mnd of the court."®

76 The rational basis test does not require the
| egislature to choose the best or w sest neans to achieve its
goal s.® Deference to the neans chosen is due even if the court
believes that the same goal could be achieved in a nore
ef fective manner. %8

177 Nevertheless, judicial deference to the |egislature
and the presunption of constitutionality of statutes do not
require a court to acquiesce in the constitutionality of every
statute. A court need not, and should not, blindly accept the
claims of the legislature. For judicial review under rational

basis to have any neaning, there nust be a neaningful |evel of

8 Aicher, 237 Ws. 2d 99, 157. See also Maurin, 274
Ws. 2d 28, 91212 (Abrahanson, C J., and Crooks, J., concurring).
See al so Sanbs, 97 Ws. 2d at 371; Stanhope, 90 Ws. 2d at 838.

8 Aicher, 237 Ws. 2d 99, 957.

8 Treiber v. Knoll, 135 Ws. 2d 58, 65, 398 N W2d 756
(1987) (quoting State ex rel. Carnation MIk Prods. Co. .
Enery, 178 Ws. 147, 189 N W 564 (1922); State v. Interstate
Bl ood Bank, Inc., 65 Ws. 2d 482, 489, 222 N.W2d 912 (1974)).

87 St anhope, 90 Ws. 2d at 843.

8 Aicher, 237 Ws. 2d 99, 966.
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scrutiny, a thoughtful exam nation of not only the |egislative
purpose, but also the relationship between the |egislation and
the purpose. The court nmnust "probe beneath the clains of the
government to determne if the constitutional 'requirenment of
sonme rationality in the nature of the class singled out' has
been net."?®

78 The rational basis test is "not a toothless one."%

"Rational basis with teeth," sonetines referred to as "rational

8 Doering, 193 Ws. 2d at 132 (quoting Janes v. Strange,
407 U.S. 128, 140 (1972)).

% poering, 193 Ws. 2d at 132 ("the rational basis test is
'not a toothless one'"), quoting Schweiker, 450 U S. at 234
(quoted with approval in Ws. Wne & Spirit Inst. v. Ley, 141
Ws. 2d 958, 964, 416 N W2d 914 (C. App. 1987)). See al so
Mat hews v. Lucas, 427 U S. 495, 510 (1976) (scrutiny is not
toothless); State ex rel. Gand Bazaar Liquors, 1Inc. .
M | waukee, 105 Ws. 2d 203, 209, 313 N.W2d 805 (1982) (rational
basis standard of review is not a toothless one); State ex rel.
Watts v. Conbined Cnty. Servs., 122 Ws. 2d 65, 81 n.8, 362
N.W2d 104 (1984) (citing Gerald Gunther, In Search of Evolving
Doctrine on a Changing Court: A WMdel for a Newer Equal
Protection, 86 Harv. L. Rev. 1, 22, 31 (1972), and referring to
"a mddle level tier of judicial scrutiny," which has been
termed "'vigorous rational basis scrutiny'" or the traditional
standard "'with new bite "); County of Portage v. Steinpreis,
104 Ws. 2d 466, 487, 312 N W2d 731 (1981) (Abrahamson, J.,
di ssenting) (rational basis is not a toothless standard).
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basis with bite,” focuses on the legislative neans used to
achieve the ends.® This standard sinply requires the court to
conduct an inquiry to determ ne whether the |egislation has nore
than a specul ative tendency as the neans for furthering a valid
| egi sl ative purpose. "The State may not rely on a
classification whose relationship to an asserted goal is so
attenuated as to render the distinction arbitrary or
irrational ."% At least one |law student note, while observing
that the U S. Supreme Court had "enploy[ed] searching scrutiny

3

under the | abel of rati onal basis review"° nevert hel ess

Justice Thurgood Marshall (joined by Justice WIIiam
Brennan and Justice Harry Bl acknmun) rejected a rigid approach to
equal protection analysis and proposed using varying |evels of
scrutiny depending on the inportance of the interests adversely
affected and the invidiousness of the basis on which the
classification is drawn. Justice Marshall wote for hinself and
the other two Justices that "[t]he Court's opinion [in C eburne]
approaches the task of principled equal protection in what |

view as precisely the wong way. . . . in focusing obsessively
on the appropriate label to give its standard of review. . . ."
City of Ceburne v. Ceburne Living Gr., Inc., 473 U S. 432

478 (1985) (Marshall, J., concurring in part and dissenting in
part).

1 Gerald Gunther, In Search of Evolving Doctrine on a
Changing Court: A Mdel for a Newer Equal Protection, 86 Harv.
L. Rev. 1, 18-19 (1972).

92 gee O eburne, 473 U.S. at 446.

% For several of these cases, see, e.g., Lawence v. Texas,
539 U. S. 558, 580 (2003) (O Connor, J., concurring); Roner v.
Evans, 517 U S. 620 (1996); Ceburne, 473 U.S. 432; Hooper .
Bernalillo County Assessor, 472 US. 612 (1985); WIllians V.
Vernont, 472 U.S. 14 (1985); Metro. Life Ins. Co. v. Ward, 470
U S. 869 (1985); Zobel v. WIlianms, 457 U S. 55 (1982).
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criticized the US. Suprenme Court and inplored the use of

internediate scrutiny rather than rational basis with teeth. %
179 Constitutional law scholar Professor Gerald Gunther

wote, however, as follows that rational basis with teeth "is

not the sanme as "'internediate scrutiny'"

[ Rational basis with teeth] does not take issue wth
the heightened scrutiny tiers of "strict"” and
"internmedi ate"” revi ew. | nst ead, it is solely
addressed to the appropriate intensity of review to be
exercised when the lowest tier, that of rationality
revi ew, IS deened appropriate. . . . \Wat t he
[rational basis with teeth nodel] asks is that sone
teeth be put into that |owest |evel of scrutiny, that
it be applied "with bite," focusing on neans w thout

second-guessing |legislative ends. (Evaluating the
i nportance of the ends is characteristic of all higher
| evel s of scrutiny.) In short, [rational basis wth

teeth raises] slightly the lowest tier of review under
the two- or three-tier nodels; but it does not seek to

raise the "mere rationality" |level appropriate for
run-of -the-m Il economc regulation cases all the way
up to the level of "internmediate” or of "strict"

scrutiny. %

% Gayle Lynn Pettinga, Note, Rational Basis Wth Bite:
Internmediate Scrutiny By Any O her Nane, 62 Ind. L.J. 779, 802
(1987).

% Gerald Gunther, Constitutional Law, 605 n.5 (11th ed.
1985) (enphasis added). See Lawence Tri be, Aneri can
Constitutional Law, 8§ 16-3, at 1445-46 (2d ed. 1988) (suggesting
open use of rational basis wth bite only when quasi-suspect
classifications are at issue, but also noting that "[while
there nmay be grounds for the reluctance to proliferate new
categories of cl assifications overtly triggering cl oser
scrutiny, its covert use under the mninmum rationality [ abel
presents dangers of its own.").
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180 Whether the level of scrutiny is called rational
basis, rational basis with teeth, or neaningful rational basis,
it is this standard we now apply in this case.

B. The Cd assifications

181 The task of drawing lines, that is the task of

creating classifications, is a legislative one in which

6  The court's

perfection "is neither possible nor necessary."®
goal is to determne whether the <classification schene
rationally advances the |egislative objective. In limting
noneconom ¢ damages in nedical malpractice actions, Ws. Stat.
88 655.017 and 893.55(4)(d) together <create a nunber of
classifications and sub-cl assi fications. ¥ ne mai n
classification is relevant to the present case, and one sub-

classification is inplicated:

% Estate of Makos v. Ws. Masons Health Care Fund, 211
Ws. 2d 41, 75, 564 N.W2d 662 (1997) (Bradley, J., dissenting)
(quoted with approval in Aicher, 237 Ws. 2d 99, {57).

% There are two large classifications of plaintiffs and
defendants created by the statutes whom we do not address here.
(1) Two classes of tort plaintiffs are created by the $350, 000
cap: those injured by the nedical malpractice of health care
provi ders covered by chapter 655 and therefore subject to the
cap on noneconomc damages, and those injured by tortious
conduct of non-health care providers who are not subject to the
$350, 000 cap on noneconom ¢ danages. The court has held that
medi cal malpractice actions are substantially distinct from
other tort actions. Czapinski, 236 Ws. 2d 316, 9130. (2) Two
classes of tortfeasors are created by the $350,000 cap: health
care tortfeasors and non-health care tortfeasors. Heal th care
tortfeasors whose conduct producing the nost harm (in excess of
t he $350,000 cap) are partially shielded by the $350,000 cap on
noneconom ¢ danage awards, as conpared wth health care
tortfeasors whose conduct produces |ess harm
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182 The main classification is the distinction between
medi cal mal practice victine who suffer over $350,000 in
noneconom ¢ damages, and nedical mal practice victins who suffer
| ess than $350,000 in noneconom c damages. That is, the cap
di vides the universe of injured nedical malpractice victins into
a class of severely injured victinse and |ess severely injured
vi ctins. Severely injured victinse with nore than $350,000 in
noneconom ¢ damages receive only part of their danmages; |ess
severely injured victinse with $350,000 or less in noneconomc
damages receive their full damages. In other words, the
statutory cap creates a class of fully conpensated victinms and
partially conpensated victins. Thus, the cap's greatest inpact
falls on the nost severely injured victimnms.®®

183 A main sub-classification is created as part of the
$350, 000 cap on noneconom ¢ damages. A single cap applies to
all victinse of a nedical nmalpractice occurrence regardless of
t he nunber of victins/claimnts. Because the total noneconom c
damages recoverable for bodily injury or death may not exceed
the $350,000 limt for each occurrence, the total award for a
patient's claim for noneconom c danmages (such as pain, suffering
and disability) and the clains of the patient's spouse, m nor
children, or parents for loss of society and conpanionship

cannot exceed $350,000.% Thus, classes of victinms are created

% Wsconsin Patients Conpensation Fund Report to Joint
Legislative Audit Committee (prepared by the Special Committee
of the Board of Governors), Executive Sunmmary, at 14 (June 13,
1994).

% See Ws. Stat. 88§ 655.007, 893.55(5).
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dependi ng on whether the patient has a spouse, mnor children,
or a parent. An injured patient who is single nay recover the
entire $350,000, while a married injured patient shares the cap
with his or her spouse; a non-married injured patient wth
children shares the $350,000 with the children; a married
injured patient with children shares the cap with the spouse and
chi | dren.

184 Wth these classifications in mnd, we turn to the
| egislature's objectives for enacting a $350,000 cap on
noneconom ¢ damages in nedical mal practice actions.

C. Legislative bjectives.

185 ldentifying the legislative objectives will allow us
to determne whether the legislatively created classifications
are rationally related to achieving appropriate |egislative
obj ecti ves. 1

186 Although the legislature did not explicitly state its
obj ectives as such, it made a nunber of findings when it enacted

chapter 655.1° These findings give a strong indication of the

100 pDoering, 193 Ws. 2d at 137-38.

1 Maurin, 274 Ws. 2d 28, Appendix. Section 1, ch. 37,
Laws of 1975 reads:

Section 1. Legislative findings. (1) The legislature
finds that:

(a) The nunmber of suits and clains for damages arising
from professional pati ent care has i ncreased
tremendously in the past several years and the size of
judgnments and settlements in connection therewith has
i ncreased even nore substantially;
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(b) The effect of such judgnents and settlenents,
based frequently on newly energing |egal precedents,
has been to cause the insurance industry to uniformy

and substantially increase the cost and limt the
avai lability of pr of essi onal liability insurance
cover age;

(c) These increased insurance costs are being passed
on to patients in the form of higher charges for
health care services and facilities;

(d) The increased costs of providing health care
services, the increased incidents of clains and suits
agai nst health care providers and the size of such
claims and judgnments has caused many liability
i nsurance conpanies to wthdraw conpletely from the
insuring of health care providers;

(e) The rising nunber of suits and clains is forcing
bot h i ndi vi dual and i nstitutional heal th care
providers to practice defensively, to the detrinment of
the health care provider and the patient;

(f) As a result of the current inpact of such suits
and clainms, health care providers are often required,
for their own protection, to enploy extensive
di agnostic procedures for their patients, thereby
i ncreasing the cost of patient care;

(g) As another effect of the increase of such suits
and clains and the costs thereof, health care
providers are reluctant to and nmay decline to provide
certain health care services which mght be helpful,
but in thenselves entail sone risk of patient injury;

(h) The cost and the difficulty in obtaining insurance
for health care providers discourages and has
di scouraged young physicians from entering into the
practice of nedicine in this state;

(1) Inability to obtain, and the high cost of
obtai ning, such insurance has affected and is likely
to further affect nedical and hospital servi ces
available in this state to the detrinent of patients,
the public and health care providers;
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| egi sl ature's objectives. The findings can be summarized as
fol |l ows:

1. Judgnents and settlements have increased, thereby
increasing the cost and Ilimting the availability of
professional liability insurance coverage; 1%

2. The increased costs of nedical nalpractice prem uns
are passed on to the patients in the form of higher charges
for health care; %

3. Individual and institutional health care providers
are being forced to practice defensively, to the detrinment
of the health care provider and patient, and may decline to
provide certain services that mght be helpful but may
entail sonme risk to the patient;

4. The <cost and difficulty of obtaining nedical
mal practice insurance discourages young physicians from
entering into the practice of nedicine in this state and

may encourage health care providers to curtail or cease

(j) Sonme health <care providers have <curtailed or

ceased, or may further curtail or cease, their
practices because of the nonavailability or high cost
of professional liability insurance; and

(k) It therefor [sic] appears that the entire effect
of such suits and clains is working to the detrinent
of the health care provider, the patient and the
public in general.

1028 1 (1)(a), (b), ch.37, Laws of 1975.
193 8§ 1 (1)(c), ch. 37, Laws of 1975.

481 (1)(e), (f), (g), ch. 37, Laws of 1975.
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their practices in Wsconsin.!® Mlpractice insurers nay
| eave the marketplace, making it harder for health care
providers to obtain nmedical malpractice insurance. 1

5. "[T]he entire effect of such suits and clainms is
working to the detriment of the health care provider, the
patient and the public in general."’

187 In sum the legislature found that mal practice
lawsuits raise the cost of nedical nmalpractice insurance for
provi ders. According to the legislature, higher nedical
mal practice insurance costs, in turn, harm the public because
they result in increased nedical costs for the public and
because health care providers mght |eave Wsconsin. The
| egislature also found that health care providers were
practicing defensive nedicine because of the rising nunber of
claims and that they mght refuse to enter the Wsconsin health
care market. These legislative findings are not binding on the
court but carry great weight. %

188 From the findings set forth when chapter 655 was
enacted in 1975, we can deduce a primary, overall |egislative
objective and five interconnected |egislative objectives that

led to adoption of the $350,000 cap on noneconom c danmage

awar ds.

195 8 1 (1)(h), (i), (j), ch. 37, Laws of 1975.
106 8 1 (d), ch. 37, Laws of 1975.
197 8§ 1 (1)(k), ch. 37, Laws of 1975.

108 Strykowski, 81 Ws. 2d at 508.
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189 The primary, overall legislative objective is to
ensure the quality of health care for the people of Wsconsin. %
The legislature obviously did not intend to reach this objective
by shielding negligent health care providers fromresponsibility
for their negligent actions. After all, "[i]Jt is a mjor
contradiction to legislate for quality health care on one hand,
while on the other hand, in the sanme statute, to reward

0

negligent health care providers."?!? A cap on noneconomc

199 1d. at 5009.

110 Farley v. Engel ken, 740 P.2d 1058, 1067 (Kan. 1987).

The GCeneral Accounting Ofice concluded that one of the
surest ways to "deal with the problem of increasing insurance
costs" is to elimnate the conditions that result in acts
anounting to nedical nmalpractice. U.S. General Accounting
O fice, Medical Mlpractice: A Framework for Action, GAQ HRD 87-
73, at 3, 12-19 (May 1987).

Efforts to acconpl i sh this may i ncl ude (1)
di sci plining or removi ng from practice t hose
physicians not providing an acceptable quality of
care; (2) protecting patients from physicians who | ose
their licenses in one state but have them in another;
and (3) developing and expanding risk managenent
prograns to educate providers concerning better ways
of delivering an acceptable quality of health care,
mnimzing the possibility of future malpractice
suits.

ld. at 12.
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damages di m nishes tort liability for health care providers and
di m ni shes the deterrent effect of tort |aw '

190 The all-enconpassing |legislative objective is reached,
according to the legislative reasoning, by acconplishing the
foll ow ng objectives.

191 Legislative Objective #1: Ensure adequate conpensation
for wvictinms of nmedical malpractice with neritorious injury
claims. The legislature retained the tort system as a neans of
identifying health care providers who are practicing below the
requi red due care standards and as a nmeans of deterring them and
other health care providers from negligent practices. The
| egi sl ature obviously considers noneconomc injuries to be real
injuries for which plaintiffs should be conpensated in
appropri ate cases.

192 Legislative Objective #2: Enable health care insurers
to charge |lower nmalpractice insurance prem uns by reducing the
si ze of nedical nmal practice awards.

193 Legislative bjective #3: Keep the Fund' s annual

assessnment to health care providers at a low rate and protect

111 prosser & Keeton on the Law of Torts § 4, at 25 (W Page
Keeton ed., b5th ed. 1984) ("The 'prophylactic' factor of
preventing future harm has been quite inportant in the field of
torts."); Kenneth E. Thorpe, The Medical Ml practice 'Crisis':
Recent Trends and the Inpact of State Tort Reforns, Health
Affairs W- 20, Wi- 25, Wi- 24 (Jan. 21, 2004) , at
http://content. healthaffairs.org/cgi/reprint/hlthaff.w4. 20vl
("[D eterring substandard nedical care is a major rationale for
using a tort-liability system for nedical malpractice.” Al so
“[r]ising clains costs my reflect a rise in underlying
negl i gence.").
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the Fund's financial status. The fewer and smaller the clains

the Fund nust pay, the nore likely the Fund wll have a sound
cash flow, and the nore likely the Fund will be able to |ower
its annual assessnents to health care providers. Wth | ower

i nsurance premuns charged by the primary insurers and |ower
annual assessnents by the Fund, health care wll be nore
affordable to Wsconsin's citizens.

194 Legislative Qbjective #4: Reduce overall health care
costs (by lowering nal practice insurance prem uns) for consuners
of health care.

195 Legislative (Objective #5: Encourage health care
providers to practice in Wsconsin. Health <care providers
ensure quality health care for the people of Wsconsin. Lower
mal practice insurance premuns Wl pr event health care
providers from |eaving W sconsin. Rel ated are the goals of
avoiding the practice of defensive nedicine and retaining
mal practice i nsurance vendors in Wsconsin.

196 In sum chapter 655 was designed by the legislature to
help |limt the increasing cost of health care and possible
"diminishing . . . availability of health care in Wsconsin. "2
The legislature's imediate objective in enacting the $350,000
cap was apparently to ensure the availability of sufficient
ltability insurance at a reasonable cost to cover clains of

patients. "Tamng the costs of nedical malpractice and ensuring

112 patients Conp. Fund v. Lutheran Hosp.-La Crosse, Inc.,
216 Ws. 2d 49, 53, 573 NW2d 572 (Ct. App. 1997).
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access to affordable health care are legitimate |egislative
objectives."'® The legislative cap and the classification of
medi cal nmalpractice victins appear to express a legislative
bal ancing of objectives: to ensure quality health care in the
state; to conpensate injured victinms of nedical malpractice; and
to protect health care providers from excessive costs of nedica
mal practice insurance.

D. The Rational Basis

1.

197 We now explore whether a rational relationship exists
between the |l egislative objective of conpensating victins fairly
and the classification of medical malpractice victins into two
groups—those who suffer nonecononi ¢ damages under $350, 000 and
t hose who suffer noneconom ¢ damages over $350,000. Wth regard
to the classification of victinms, "the Equal Protection C ause
"inposes a requirenent of sonme rationality in the nature of the
cl ass singled out.'"

198 No one disputes that the cap does not apply equally to
all nedical nmalpractice victins. | ndeed, the burden of the cap
falls entirely on the nost seriously injured victins of mnedica
mal practice. Those who suffer the nost severe injuries wll not
be fully conpensated for their noneconom c damages, while those

who suffer relatively mnor injuries with |ower noneconomc

113 Ajcher, 237 Ws. 2d 99, {78.

114 James v. Strange, 407 U.S. 128, 140 (1972) (quoting
Rinaldi v. Yeager, 384 U S. 305, 308-09 (1966)).
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damages will be fully conpensated.'®™ The greater the injury,
the smaller the fraction of noneconom c damages the victimwl|
receive

199 According to a 1992 report by the Wsconsin Ofice of
the Comm ssioner of Insurance, children from ages 0 to 2 wth
medi cal mal practice injuries conprise less than 10% of
mal practice clainms, yet their clains conprise a |large portion of
the paid claims and expenses of insurers and the Fund.!® That
is, "[p]laintiffs with the npbst severe injuries appear to be at
t he highest risk for inadequate conpensation. Hence, the worst-
off may suffer a kind of 'double jeopardy' under caps."?’

100 Young people are nost affected by the $350,000 cap on
noneconom ¢ damages, not only because t hey suffer a
di sproportionate share of serious injuries from nedical
mal practice, but also because many can expect to be affected by
their injuries over a 60- or 70-year life expectancy. This case
is a perfect exanple. Matt hew Ferdon has a |life expectancy of

69 years; he was injured at birth. An ol der person with a

115 The lower the cap, the larger the number of people
affected. The higher the cap, the smaller the nunber of people
af f ect ed.

18 Ofice of Conmissioner of Insurance, Wsconsin Health
Care Liability Insurance Plan (WHCLIP): Prelimnary Report on
Medical Malpractice In Wsconsin, Special Report 16, 30, 38
(1992).

117 David Studdert et al., Are Danmges Caps Regressive? A
Study of Malpractice Jury Verdicts in California, 23 Health
Affairs 54, 65 (2004) ("Decisions to inplenent [damage caps]
should be mde wth an awareness that they are likely to
exacer bate existing problens of fairness in conpensation.").
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simlarly serious nedical malpractice injury wll have to live
with the injury for a shorter period. Yet both the young and
the old are subject to the $350,000 cap on nonecononi c danages.
Furthernore, because an injured patient shares the cap wth
famly menbers, the cap has a disparate effect on patients wth
famlies.

1101 The legislature enjoys wde latitude in economc
regul ation. But when the legislature shifts the econom c burden
of nedical malpractice from insurance conpanies and negligent
health care providers to a small group of vulnerable, injured
patients, the |legislative action does not appear rational.
Limting a patient's recovery on the basis of youth or how many
famly nmenbers he or she has does not appear to be germane to
any objective of the |aw

102 If the legislature's objective was to ensure that
W sconsin people injured as a result of nedical nalpractice are
conpensated fairly, no rational basis exists for treating the
nost seriously injured patients of nedical malpractice |ess

favorably than those |less seriously injured. No rational basis
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exists for forcing the nost severely injured patients to provide
monetary relief to health care providers and their insurers. '8

103 At least as to the legislative objective of ensuring
fair conpensation, the legislative classification created by a
$350, 000 cap on nonecononic damages is arbitrary and creates an
undue hardship on a small unfortunate group of plaintiffs.
Limtations on noneconom ¢ damages are regressive.

104 This court nade these very sanme observations in 1995

in Martin v. Richards. Martin involved a successful due process

challenge to the retroactivity of the $1,000,000 cap on
noneconom ¢ damage awards. This court concluded that the cap
unfairly sought to repair the tort system at the expense of

t hose nore seriously injured:

There is yet one nore neasure of unfairness that the
cap extracts, not just to the Martins but to all
peopl e whose noneconom ¢ damages exceed [the cap].
The underlying assertion of the defendants, and of all
who seek to inpose a cap, is that the tort systemis
"broke" or at least badly in need of repair. Assum ng
the truth of that assertion for the sake of argunent,
the cap inposed here seeks to fix that system at the

118 A rationale sonetines offered for limting recovery for
noneconom ¢ danages is that it is difficult to place a nonetary
value on such a loss, that noney is an inperfect conpensation
for intangible injuries, and that synpathetic juries may award
excessive suns for noneconom c damages. Yet no one contends
that the legislature determined that when soneone is injured
t hrough nedical nmal practice, the nmaxi mnum reasonabl e conpensati on
for noneconom ¢ damages is $350, 000. Apparently, $350,000 was
selected not necessarily in relation to what constitutes
reasonabl e conpensation for the victim but rather was arrived
at as a result of its relation to the other |egislative
obj ectives such as |lowering nedical malpractice premuns and
heal th care costs.
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sol e expense of those nost seriously injured. That
strikes us as neither fair nor equitable. A person
whose noneconom ¢ danages is [at or below the cap]
recovers 100 percent of his or her noneconom c | o0ss.
Those whose injuries exceed the cap receive but a
fraction. *°

1105 W therefore conclude that a rational relationship
does not exist between the classifications of victinms in the
$350,000 cap on noneconomc damages and the |egislative
obj ective of conpensating victins of nedical malpractice fairly.
2.

106 Provi di ng reasonabl y priced medi cal mal practice
i nsurance for health care providers is one of the objectives the
| egislature believed necessary to achieve quality health care
for the people of the state. The State has a legitimte
interest in reasonably priced premuns for nedical nmalpractice
insurance if the cost or delivery of health care is threatened
by escalating prem uns. The | egislature apparently concluded
that reducing the size of nedical nmalpractice awards would
reduce nedi cal nal practice insurance prem uns.

1107 As of 1997, health care providers in Wsconsin nust
carry primary insurance coverage of $1,000,000 per occurrence

9 The Fund then acts as an

and $3, 000, 000 aggregate per year. '
excess carrier, covering any |osses above that anount .

Therefore, "[s]ince the increase in the threshold to $1, 000,000

19 Martin, 192 Ws. 2d at 210.

120 Ws. Stat. § 655.23(4)(b)(2); 1997 Ws. Act 11; Analysis
by the Legislative Reference Bureau for 1997 Assenbly Bill 248,
(available in Drafting Records for 1997 Ws. Act 11 at the
W sconsin Legi sl ative Reference Bureau, Mdison, W).
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per incident and $3,000,000 aggregate, in 1997, the primary
[ medi cal mal practice insurance] carriers are subject to nore of
an inmpact fromthe enactnment of Wsconsin Act 10."1%

108 W& discuss first the relationship between the cap and
prem uns charged by primary nedical nmalpractice carriers, and
then we discuss the relationship between the cap and the
assessnments by the Fund.

1109 A $350,000 cap on noneconom ¢ damages in nedical
mal practice actions intuitively appears to be rationally rel ated
to the legislative objective of Ilowering nedical malpractice
i nsurance costs to ensure quality health care for the people of
the state. |If nmedical malpractice insurance costs are fuel ed by
| arge judgnments and settlenments, as the legislature declared in
1975, a cap would |limt payouts by insurance conpanies; the
| oner payouts would enable insurance conpanies to reduce
premuns to health care providers; a cap would enable insurance
carriers to have greater predictability about the size of
payouts and greater ease in calculating premuns and in setting
nore accurate rates; lower premuns and | ower assessnents by the
Fund woul d decrease overall health care costs to consuners.

1110 The Wsconsin |egislature chose a $350,000 cap on
noneconom ¢ damages as the neans of achieving its objective. W
do not question the w sdom of that choice, but we nust test

whet her the legislative hypothesis that a $350,000 cap on

121 W sconsin Ofice of the Conmissioner of Insurance,
Report on the Inpact of 1995 Wsconsin Act 10 (May 12, 2005).
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noneconom ¢ damages bears a rational relationship to mal practice
i nsurance premuns has a basis in reality.

111 In testing the hypothesis, we begin wth the

recognition, in deference to the legislature, that to sone
extent the selection of any specific nonetary limtation on
noneconom ¢ danmages is arbitrary, in the sense that any

limtation is based on inponderables. %2

The | egislature decides
the specific nunerical cap after balancing equal justice and
fiscal considerations.'®® The legislature's decision fixing a
nunmerical cap nmust be accepted unless we can say it is very wde
of any reasonable mark.? W have said that a statutory limt
on tort recoveries nmay violate equal protection guarantees if
the limtation is harsh and wunreasonable, that is, if the
limtation is too | ow when considered in relation to the damages
sust ai ned. ?°

112 Nevert hel ess, consi derations  of equal protection

require sonme rationale for the cap and the figure chosen.

122 st anhope, 90 Ws. 2d at 843.

123 See Sanbs, 97 Ws. 2d at 366-67; Stanhope, 90 Ws. 2d at
843.

124 st anhope, 90 Ws. 2d at 843 n.11; Sanbs, 97 Ws. 2d at
367. The court has adopted the principle that a legislative
[imtation on recovery violates due process if the limtation is
harsh and unreasonable conpared to the alleged damages. Sanbs,
97 Ws. 2d at 368, <citing Estate of Cargill v. Cty of
Rochester, 406 A 2d 704, 708, 709 (N.H 1979).

125 sanbs, 97 Ws. 2d at 368 (quoting Cargill, 406 A 2d at
708) . See also Stanhope, 90 Ws. 2d at 843; Maurin, 274
Ws. 2d 28, 197 (Abrahanson, C.J., and Crooks, J., concurring).
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1113 For the reasons we shall set forth below, we conclude
that the $350,000 <ceiling adopted by the Ilegislature is
unreasonable and arbitrary because it is not rationally related
to the legislative objective of Ilowering nedical malpractice
I nsurance prem uns.

114 A statute may be constitutionally valid when enacted
but may becone constitutionally invalid because of changes in
the conditions to which the statute applies.'®® A past crisis

does not forever render a |law valid.?’

126 See Hanauer v. Republic Bldg. Co., 216 Ws. 49, 58-59
255 NW 136 (1934) (quoting with approval Chastleton Corp. v.
Sinclair, 264 U.S. 543, 547-48 (1924), stating that "[a] |aw
dependi ng upon the existence of an energency or other certain
state of facts to wuphold it may cease to operate if the
energency ceases or the facts change even though valid when
passed. " See also Baker v. Carr, 369 U S. 186, 254 (1962)
(citing Chastleton). In United States v. Carol ene Products Co.
304 U. S. 144, 153 (1938), the Court stated:

Were the existence of a rational basis for
| egi sl ation whose constitutionality is attacked
depends wupon facts beyond the sphere of judicial
notice, such facts nmay properly be nade the subject of
j udi ci al inquiry, Borden's Farm Products Co. .
Bal dw n, 293 U S. 194 . . . and t he
constitutionality of a statute predicated upon the
existence of a particular state of facts may be
chall enged by showing to the court that those facts
have ceased to exist. Chastleton Corp. v. Sinclair,
264 U.S. 543 (1924).

127 Norman J. Singer, 2 Sutherland Statutory Construction,
§ 34:5, at 38, 40 (6th ed. 2000):

Over a period of time social, political and economc

changes may render a statute obsolete. . . . Were
changed condi tions have render ed a statute
unconstitutional, the basis for its abrogation by
court action is clear. It is well settled that the

conti nued exi stence of facts upon whi ch t he
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115 This court previously discussed caps on noneconom c
damages and their inpact on nedical practice costs in 1995. I n

Martin v. Richards, this court was confronted with a due process

constitutional challenge to the retroactive application of the
$1, 000, 000 cap. The argunment favoring the constitutionality of
the retroactive application of the cap was that a cap on
noneconom ¢ damages prevents high awards and therefore keeps
medi cal mal practice insurance premuns from rising. The court
acknow edged having "seen these argunents raised in other foruns

8

and the media"!'® and being "fanmiliar with the generic reasons

which are often cited for caps on nonecononic danmages. "2

1116 The court went on to conclude, however, that a
retroactive application of t he $1, 000, 000 cap was
unconstitutional because the cap would have a negligible effect
on nmalpractice costs in the state and would not further the

pur poses asserted. 13°

constitutionality of Ilegislation depends remains at
all times open to judicial inquiry.

See also Norman J. Singer, 1 Sutherland Statutory Construction

§ 2:6, at 41 (6th ed. 2000) ("Where validity of legislation
depends on factual justification, if the pertinent facts are of
such nature that they may change with the tinmes, a statute or
regulation which is valid at one tinme may becone invalid at a
later tinme, and vice versa." (citing Chastleton Corp. V.
Sinclair, 264 U.S. 543 (1924))).

128 Martin, 192 Ws. 2d at 203.
129 |'d. at 205.

130 1d. at 203-05.
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117 The Martin court referred to several studies in making
this point.

1118 The studies showed that the $1,000,000 cap had an
insignificant, if any, effect on nedical nalpractice costs, the
express purpose of this |Ilegislation. The Martin court

summari zed the evi dence as foll ows:

First, evidence indicates that few individuals receive
noneconom ¢ damages in excess of $1,000,000. In fact,
the U S. Departnent of Justice Tort Policy Wrking

The North Dakota Suprene Court reached a simlar conclusion
about the effect of caps, based on a review of the record, that
the legislature was "msinforned or subsequent events have
changed the situation substantially,” that is, that there was no
medi cal mal practice "crisis.”" Wthout a crisis to justify the
restriction on recovery, North Dakota's $300,000 cap on nedica
mal practice economic and noneconom ¢ damages violated equal
protection guarantees. Arneson, 270 N.W2d at 136.

O her courts have reached different conclusions about the
effect of caps. See, e.g., Judd v. Drezga, 103 P.3d 135, 141
(Utah 2004) (exam ning articles and studies and determ ning that
the cap was reasonably related to making nedi cal nal practice and
health insurance rates affordable and that caps did help achieve
that goal, even if only in small part); Robinson v. Charleston
Area Med. Cir., 414 S. E 2d 877, 883 (W Va. 1992) (upholding a
$1 mllion <cap on noneconom c danmages; the legislative
classification wll be upheld "if it is reasonably related to
the achievenent of a legitimte state purpose."”); Zdrojewski v.

Mur phy, 657 N W2d 721, 737-38 (Mch. C. App. 2003) (cap on
noneconom ¢ damages upheld against, inter alia, equal protection
chal l enge); Etheridge v. Med. Cr. Hosps., 376 S.E. 2d 525, 533-
34 (Va. 1989) (upholding Virginia's $750,000 cap on total
recovery, including economc |oss, against equal protection
chal I enge); Murphy v. Ednonds, 601 A 2d 102, 114-16 (M. 1992)
(uphol ding Maryland's $350,000 cap on noneconom c danages
agai nst equal protection challenge); Adans v. Children's Mercy
Hosp., 832 S.W2d 898, 903-05 (M. 1992) (upholding a reduction
of a $13 mllion noneconom c danage award to the capped anount
of $250, 000 against equal protection challenge for each of the
two victins).
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Goup found that only 2.7 percent of all nedical
mal practice claimnts receive noneconom c danages in
excess of $100, 000. See Report of the Tort Policy
Wrking Goup on the Causes, Extent and Policy
Implications of the Current Cisis in Insurance
Avai lability and Affordability, U S. Dept. of Justice,
at 66, February 1986. Further, in those nedical
mal practice cases going to verdict where noneconomc
damages above $100,000 are awarded, the noneconom c
damages award averages between $428, 000--$728, 000.
| d. See also Gary J. Hghland, California' s Medica
Injury Conpensation Reform Act: An Equal Protection
Chall enge, 52 S. (al. L. Rev. 829, 951 n.745
(recogni zing that nationally, fewer than 1 percent of
all awards in 1970 exceeded $100,000); Carson V.
Maurer, 120 N. H 925, 424 A 2d 825, 836 (1980) (noting

as significant the fact that "'few individuals suffer
non- econom ¢ danmages in excess of $250,000" [the
| egi sl ative cap in New  Hanpshire]” (citation

omtted)). Acknow edging that few individuals receive
danmages in excess of $1,000,000, we can safely assune
that the nunmber of persons retroactively affected by
the | aw whose jury awarded noneconom ¢ damages exceed
$1,000,000 is too insignificant to have an affect
[sic] on future mal practice costs. !

1119 The Martin court concluded then that "these assertions

[of the effect of the cap on nedical malpractice insurance

2

costs] are supported by a paucity of evidence. " Subsequent

Bl Martin, 192 Ws. 2d at 203-04.

132 1d. at 203.
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reports and conmmentary®*® support this court's conclusions in
Martin. 13

120 The Wsconsin Conmm ssioner of Insurance is charged by
law to report every two years on the inpact of 1995 Wsconsin
Act 10 (which adopted the cap and other nmeasures).?®® The
Comm ssioner of Insurance's 2005 report on the inpact of 1995
Ws. Act 10 draws simlar conclusions to the Comm ssioner's
reports issued in 2003, 2001, 1999 and 1997. The 2005 Report's

bottom line conclusion is that "the only discernable effect on

133 Gell, supra note 12, at 804 (citing US. Genera
Accounting O fice, Mdical Ml practice: Effects of Varying Laws
in the District of Colunbia, Maryland and Virginia (1999)).

134 Gell, supra note 12, at 804 ("If nedical malpractice
i nsurance prem unms have had any effect, nobst sources indicate it
has been relatively small."); Eli zabeth Stewart Poi sson,

Comment, Addressing the Inpropriety of Statutory Caps On Pain
and Suffering Awards in the Medical Liability System 82 N C L.
Rev. 759, 767-70 (2004) (discussing a variety of other factors
that may well be nore of an inpact on nedical nalpractice
prem um rates).

135 Act 10 adopted the $350,000 cap on noneconomni ¢ damages
and the requirenents that damages for future nedical expenses in
excess of $100,000 be paid out periodically and that evidence of
col l ateral source paynents be adm ssi bl e.

See Ws. Stat. 8§ 601.427(9), requiring the report to
evaluate the effects that the Act has had on the following: (a)
the nunber of health care providers practicing in Wsconsin; (b)
the fees that health care providers pay to the Fund; and (c) the
premuns that health care providers pay for health care
l[iability insurance. The Commi ssioner's report on the inpact of
the Act focuses on the $350,000 cap on noneconom c danages.
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these areas has been [a] reduction in the actuarially determ ned
assessment |evels [of the Fund] over the |ast seven years."?!3°
121 As to the Act's i npact on nedical mal practice
i nsurance prem uns, the Comm ssioner indicates that a nunber of
factors affect malpractice prem um insurance rates, and that "it
would be difficult to draw any conclusions from prem um nunbers
based solely on the enactnent of Wsconsin Act 10."*" This is
confirmation of the Comm ssioner's conclusions in 2003, 2001,
1999 and 1997. 138 The Commissioner also asserts that "[n]o
direct correlation can be drawn between the caps enacted in 1995

and current rate changes taking place in the primary market

t oday. " 13°

136 W sconsin Ofice of the Conmissioner of Insurance,
Report on the Inpact of 1995 Wsconsin Act 10 (May 12, 2005).

137 | d

138 1d.: Wsconsin Ofice of the Conm ssioner of Insurance,

Report on the Inpact of 1995 Wsconsin Act 10 (May 12, 2003)
("Therefore, it would be difficult to draw any conclusions from
prem um nunbers based solely on the enactnment of Wsconsin Act
10."); Wsconsin Ofice of the Comm ssioner of |nsurance, Report
on the Inpact of 1995 Wsconsin Act 10 (July 25, 2001)
("Therefore, it would be difficult to draw any conclusions from
prem um nunbers based solely on the enactnent of Wsconsin Act
10."); Wsconsin Ofice of the Conm ssioner of |nsurance, Report
on the Inpact of 1995 Wsconsin Act 10 (May 6, 1999)
("Therefore, it would be difficult to draw any conclusions from
prem um nunbers based soley [sic] on the enactnment of Wsconsin
Act 10."); Wsconsin Ofice of the Comm ssioner of Insurance,
Report on the Inpact of 1995 Wsconsin Act 10 (May 20, 1997)
("Therefore, it would be difficult to draw any conclusions from
prem um nunbers based solely on the enactnent of Wsconsin Act
10.").

139 Wsconsin Ofice of the Conmissioner of Insurance,
Report on the Inpact of 1995 Wsconsin Act 10 (May 12, 2005).
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1122 Neverthel ess, the Conmm ssioner does nention that "rate
stability could be dramatically inpacted for both the Fund and
primary carriers should the caps be renoved and insurers face
unlimted non-econom ¢ damages."'® But private insurers do not
face the possibility of "unlimted" noneconom c danmages because
private insurer's liability, even wthout a cap on noneconom c
damages, is $1, 000, 000 per occurrence and $3, 000, 000 per year.

1123 O her studies support the Comm ssioner's finding that
medi cal mal practice insurance premuns are not affected by caps
on noneconom ¢ damages. For exanple, studies by the U.S.
General Accounting Ofice, a non-partisan federal governnent
entity that is the audit, evaluation, and investigative arm of
Congress, have concluded that a nunber of factors go into
whet her nedical malpractice premuns increase or decrease and
that there is no definitive <correlation between caps on

noneconom ¢ damages and |ower nedical mal practice prem um

140 | d
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rates. ™  This conclusion was reached despite the recognition
that | osses on nedical malpractice clainms may constitute a |arge

part of insurers' |osses.!%

41°U.S. General Accounting Ofice, Medical Mlpractice
| nsur ance: Multiple Factors Have Contributed to |Increased
Premium Rates, GAO 03-702 (June 2003) (indicating that while
medi cal nmal practice suits are one of the leading costs for
insurance carriers, the effect on premum rates cannot be
determ ned; a nunber of factors go into health care providers'
premum rates); see also Mlissa C  Gegory, Note: Capping
Noneconom ¢ Damages in Medical Ml practice Suits is Not the
Panacea of the "Medical Liability Cisis", 31 Wn Mtchell L.
Rev. 1031, 1044-45 (2005) (sane, <citing General Accounting
Ofice study); Health Insurance Association of Anerica, |ssue
Brief: Wiy Do Health Insurance Premuns Rise (Sept. 2002)
(indicating that rising consunmer health insurance premuns are
due to increases in the overall cost of health care and that
"clainms and consuner service" account for only 0.12 cents of
every dollar spend on health care).

The Wsconsin Acadeny of Trial Lawers provided a study
di scussing the effects of noneconom c damage caps on prem uns,
payouts and the availability of insurance coverage. See Martin
D. Wiss et al., Mdical Ml practice Caps: The I|npact of Non-
Econom ¢ Danmges Caps on Physician Premuns, Cainms Payout
Levels, and Availability of Coverage (June 2, 2003) (Amcus
Brief of Wsconsin Acadeny of Trial Lawers, App. E-1). The
problem with the Wiss Report, however, is that it uses only
"median” figures in drawing its conclusions wthout providing
the reader with the underlying data, averages, or even the range
that gave rise to the nedian figures used. Therefore, a state
that shows a nedian decrease in premuns nmay have actually had

an average increase in premuns, oOr Vvice versa. It is
i npossible to draw any conclusions from the data and figures
contained in the Wiss Report. Weiss reports a 5% nedi an

decrease in nedical malpractice premuns in Wsconsin from 1991-
2002.

142°U.S. General Accounting Ofice, Medical Mlpractice
| nsur ance: Multiple Factors Have Contributed to |Increased
Prem um Rates, GAO 03-702 (June 2003).
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124 One General Accounting Ofice study concluded that
mal practice clains paynents against all physicians between 1996
and 2002 tended to be lower and grew less rapidly in states with

3 The Oifice's ultinmte conclusion was

noneconomni ¢ danmage caps. **
that these averages obscured w de variation between states and
within a state from year to year. The study's nalpractice
clains paynents in cap and non-cap states therefore do not
provide a rational basis for the connection between the cap and
| ower prem uns.

125 Indeed, according to a General Accounting Ofice
report, differences in both premuns and clains paynents are
affected by nmultiple factors in addition to damage caps,
including state premum rate regulation, level of conpetition

anong insurers, and interest rates and incone returns that

affect insurers' investnent returns. % Thus, the GCenera

4 U s. Cener al Accounting Ofice  03-836, Medi ca
Mal practice: Inplications of Rising Premuns on Access to Health
Care 30 (Aug. 28, 2003), available at http://ww.gao.gov (also
avai l abl e in Matthew Ferdon's Suppl enental Appendi x).

144 | d

145 1d. at 7.
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Accounting O fice concluded that it could not determ ne the
extent to which differences anbng states in premum rates and
clains paynents were attributed to damage caps or to additional
factors. 14 For exanple, Mnnesota, which has no caps on
damages, has relatively low growh in premum rates and clains
paynments. 4’

126 One reason that the cap does not have the expected
i npact on nedical malpractice insurance premuns nmay be that a

very small nunber of <clains are ever filed for nedical

Anot her report also reached the conclusion that multiple

factors affect nedical nalpractice prem uns. The report stated
that "[p]Jremuns in states with a cap on awards were 17.1% | ower
than in states wthout such caps."” Kenneth E. Thorpe, The

Medical Malpractice '"Crisis': Recent Trends And The Inpact O
State Tort Reforns W-26 (Jan. 21, 2004) , avai l able at
http://content. healthaffairs.org/cgi/reprint/hlthaff.w4. 20v1l.

The report defined a "cap on awards"” as including states wth
caps on noneconom ¢ danages and states with caps on all damages—
noneconom ¢ and economi C. It is therefore inpossible to draw
any conclusions from this report on a cap's effect on prem uns
if only noneconom ¢ danages are capped.

146 u. s, Gener al Accounting Office  03-836, Medi cal
Mal practice: Inplications of Rising Premiuns on Access to Health
Care at 30, 37 (Aug. 29, 2003), available at http://ww. gao. gov
(al so available in Matthew Ferdon's Suppl enental Appendix). See
also Mtchell S. Berger, Note, Followng the Doctor's Oders—
Caps on Non-Econom ¢ Damages in Medical WMlpractice Cases, 22
Rutgers L.J. 173, 187-88 ("Data of the National Association of
| nsurance Comm ssioners indicates that the caps are not likely
to affect mal practice premuns greatly.").

47 u. s, Gener al Accounting Office  03-836, Medi cal
Mal practice: Inplications of Rising Premuns on Access to Health
Care 37 (Aug. 29, 2003), available at http://ww.gao.gov (also
avai l abl e in Matthew Ferdon's Suppl enental Appendi x).
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injuries, and even fewer of any eventual awards are for an
amount above the cap.'*® Another reason may be that insurers
i ncur significant expense in defending non-neritorious clains.
The cap does nothing to elimnate the |arge nunber of neritless
claims that are ultimately dismssed or dropped wthout any

paynents to the plaintiffs.®™ It is a reasonable inference that

148 U.S. Dep't of Health & Human Servs., Addressing the New
Health Care Crisis: Reforming the Medical Litigation System to
| mprove the Quality of Health Care, at 15 (Mar. 3, 2003) ("Most
victinms of nmedical error do not file a claim. . . only 1.53% of
those who were injured by nedical negligence even filed a
claim"); see also Joint Economc Conmittee, The Perverse Nature
of the Medical Liability System (March 2005) (noting that only
3% of injured patients actually file suit against their health
care provider).

149 Wsconsin Ofice of the Conmissioner of |nsurance,
Report on the Inpact of 1995 Wsconsin Act 10 (July 25, 2001)
("Over the last couple of years the Fund has seen clains that
[are affected by] Act 10 and the noneconom ¢ danages cap,
however, this experience has not been significant."); U S.
General Accounting Ofice, Mdical Mlpractice: Characteristics
of Cains Cosed in 1984, GAOQ HRD-87-55 (Apr. 1987) (4% of all

clains, with all damages included, were over $250, 000. Id. at
2. 2.1% of nonecononic danages were over $200, 000. |d. at
50.).

159°U.S. Dep't of Health & Human Servs., Confronting the New
Health Care Crisis: Inproving Health Care Quality and Lowering
Costs by Fixing Qur Medical Liability System (July 25, 2002),
avai |l abl e at http://aspe. hhs. gov/daltcp/reports/litrefmhtm
(citing US. General Accounting Ofice, Medical Mlpractice:
Characteristics of Cains Cosed in 1984, General Accounting
O fice/ HRD-87-55, 18 (Apr. 1987) (cited in Gegory, supra nhote
141, at 1046).

151 Gell, supra note 12, at 779.
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the cost of defending neritless suits contributes significantly
to mal practice insurance prem uns. 1°2

1127 Articles and studies, including a General Accounting
Ofice study, indicated that in 1984, 57% to 70% of all clains

3 W sconsin statistics

resulted in no paynent to the patient.?®
are simlar. According to information derived from the Ofice
of Medical Mediation Panels, ™ from 1989 through 2004 a little
nore than 10% of the clains filed resulted in verdicts, wth
only about 30% of those favorable to the plaintiffs. In 2004,
out of the 23 nedical malpractice verdicts in Wsconsin, only
four were in favor of the plaintiffs.

1128 Victins of medi cal mal practice wth wvalid and
substantial clainms do not seem to be the source of increased
prem uns for nedical nmal practice insurance, yet the $350,000 cap
on noneconom ¢ danmages requires that they bear the burden by

5 \Wile one federal

being deprived of full tort conpensation.?®®
Executive Branch agency, the Departnment of Health & Human

Services, indicated that "[t]he nunber of paynents of $1 mllion

152 Gregory, supra note 141, at 1046.

158 U.S. CGeneral Accounting Ofice, Medical Mlpractice:
Characteristics of Clains Cosed in 1984, GAO HRD 87-55 (April
1987); Gregory, supra note 141, at 1046.

4 Litigants must file a request for mediation with the
Medi cal Mediation Panel System prior to or sinultaneously wth
filing a court action. Ofice of Medical Mediation information
is reprinted in the Amcus Curiae Brief & Appendix of the
W sconsin Acadeny of Trial Lawers, at B-1.

155 Berger, supra note 146, at 185-86.
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or nore [for all medi cal mal practi ce danmages, not just
noneconom ¢ damages, has] . . . exploded in the past 7 years [in
a nunber of states other than Wsconsin], "' the same has not
been true in Wsconsin. The Director of the Wsconsin Patients
Conpensation Fund has witten that Wsconsin has "not seen the
huge jury verdicts that have been reported in other

states . n 157

156 U.S. Dep't of Health & Human Servs., Addressing the New
Health Care Crisis: Reforming the Medical Litigation System to
| mpprove the Quality of Health Care, at 12 (Mar. 3, 2003).

In recent years, in conjunction wth an Executive Branch
push for federal nedical nmalpractice reform the Departnent of
Heal th and Human Sevices' Ofice of the Assistant Secretary for
Pl anni ng and Eval uation has produced a nunber of policy papers
saying, in essence, "The litigation system is responsible for
the crisis.” Id. The report also notes that in two recent
reports on Florida and Texas, noneconom ¢ danmages conprised 77%
and 70% respectively, of awards. No specific percentages are
given for other states w thout caps, but in discussing "nega-
awards" in non-cap states the report draws the conclusion,
apparently from 17 jury "nmega-awards" across 10 states spanning
a six-year period, that noneconom c damages may conprise 50% or
nore of total awards.

A recent article concluded that nedical mal practice
paynments have leveled off since 2000 and that any rise in
mal practice paynents is proportionate with overall changes in
health care spending. Am tabh Chandra et al., The Gowth of
Physi ci an Medi cal Mal practice Paynents: Evi dence from the
National Practitioner Data Bank, W5-243, W5-247 (May 31, 2005),
avai l able at http://ww. heal thaffairs. org. Furthernore, the few
|arge awards are not growng at the sane pace as awards that
woul d not be affected by a cap on damages. [|d.

157 Ther esa Wedeki nd, Pati ents Conpensat i on d ai s
Experi ence, WscRisk (Ws. Patients Conp. Fund), Spring 2004, at
2.
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1129 Based on the available evidence from nearly 10 years
of experience wth caps on nonecononmc damges in nedical
mal practice cases in Wsconsin and other states, it is not
reasonable to conclude that the $350,000 cap has its intended
effect of reducing medical malpractice insurance premums.®® W
t herefore conclude that the $350,000 cap on nonecononi ¢ damages
in nmedical malpractice cases is not rationally related to the
| egi sl ative objective of |owering nedical malpractice insurance
prem uns.

3.

1130 W  next exani ne  whet her the $350,000 cap on
noneconom ¢ damages is rationally related to the legislative
objectives of keeping the Fund' s annual assessnents to health
care providers at a low rate and enabling the Fund to operate on

a sound financial basis. These objectives should ultimtely

There are mllion dollar awards, but they are infrequent.
For exanple, in a recent case a jury awarded danmages of $17.4
mllion on behalf of deceased Sarah Hegarty who, at age "16,
died in 1998 after tw years of nedical treatnent and 89
operations that followed her [trip to the hospital where she
received negligent treatnent.]" Derrick Nunnally, Judge Reduces
Mal practi ce Award, M| waukee J. Sentinel, Dec. 9, 2004, at B3.
The circuit court apparently reduced the award, probably under
its remttitur powers.

158 Gell, supra note 12, at 804 (citing U'S. General
Accounting O fice, Medical Ml practice: Effects of Varying Laws
in the District of Colunbia, Maryland and Virginia (1999)); see
also State ex rel. Chio Acad. of Trial Lawers v. Sheward, 715
N. E. 2d 1062, 1092 (Chio 1999) ("[A] 1987 study by the Insurance
Service Oganization, the rate-setting arm of +the insurance
i ndustry, found that savings from various tort reforns,
including a $250,000 cap on noneconom c danmages, were 'narginal
to nonexistent.'" (quoted source onmtted)).
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relate to the primary objective of lowering health care costs
for Wsconsin consuners.
1131 The Fund was created to provide excess liability

® The Fund is managed by a

coverage for health care providers.®
Board of Governors®® and administered by the Ofice of the
Conmi ssi oner of |nsurance. *®!

1132 "The [Fund] is funded through annual assessnents paid

2 Assessnents are

by providers and through investment incone."?®
determined and collected based on a health care provider's
specialty. For exanple, certified nurse anesthetists are placed
in a category of providers that is assessed |ower fees; those in
the highest-risk specialties, |ike neurosurgeons and obstetric

surgeons, are placed in a category of providers that is assessed

159 W sconsin Legislative Audit Bureau Audit Summary, Report
94-29 (Dec. 1994).

180 The Fund's Board consists of three insurance industry
representatives, a mnenber naned by the Wsconsin Acadeny of
Trial Lawers, a nenber naned by the State Bar Association, two
menbers naned by the Wsconsin Mdical Society, a nenber naned
by the Wsconsin Hospital Association, four public nenbers
appoi nted by the Governor, and the Conm ssioner of |nsurance,
who serves as the Chair. See Ws. Stat. § 619.04(3).

181 W sconsin Ofice of the Conmissioner of Insurance,
Report on the Inpact of 1995 Wsconsin Act 10 (May 12, 2003).

162 | egi sl ative Fiscal Bureau, Injured Patients and Fanilies
Conpensation Fund (lnsurance and Health and Famly Services),
Paper #450 to Joint Conmittee on Finance 2 (May 17, 2005)
(hereinafter Legislative Fiscal Bureau Paper #450).
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hi gher annual fees.'® Health care providers are required to
participate in the Fund unless they qualify for an exenpti on. %
1133 To determ ne how nuch the assessnents wll be for a
given year, an actuarial consultant analyzes the Fund's |o0ss
experience and financial position and submts a fee |Ievel
recoommendation to a conmttee that in turn mkes the

recommendation for use by the Board. '°°

163 |egislative Fiscal Bureau, Patients Conpensation Fund
(I'nsurance and Health and Fam |y Services), Paper #458 to Joint
Comm ttee on Finance 13 (Apr. 23, 2003) (hereinafter Legislative
Fi scal Bureau Paper #458).

164 | egi sl ative Fiscal Bureau Paper #450. Anong the types
of health care providers qualifying for exenptions are, for
exanple: providers practicing less than 241 hours in a year;
retired providers; state-, county- or muni ci pal - enpl oyed
provi ders; and providers who have never practiced in Wsconsin
to date.

165 Wsconsin Ofice of the Conmissioner of |nsurance,
Report on the Inpact of 1995 Wsconsin Act 10 (May 12, 2003).
The Board's rates often differ from the actuaries' recommended
rates. Legi sl ative Fiscal Bureau Paper #450. In five of nine
fiscal years since July 1, 1985-86, the final fee levels were
bel ow t he break-even fee levels estimated by the actuaries. The
result is that the Board's ability to reduce the deficits is
i npeded. Testinmony of Peter Farrow, Executive Assistant to the
Comm ssioner of Insurance, Relating to Medical Malpractice
Ref orm before the Assenbly Conmittee on |nsurance, Securities,
and Corporate Policy by the Ofice of the Conm ssioner of
| nsurance, Jan. 19, 1995, at 4 (available in the Am cus Curiae
Brief and Appendi x of the Wsconsin Acadeny of Trial Lawers at

App. ).

For the eight policy years from 1994-95 until 2001-02, the
actuaries' reconmendation was an average assessnent increase,
but the Board approved an average assessnent decr ease.
Legi sl ative Fiscal Bureau Paper #450; Legislative Fiscal Bureau
Paper #458 at 5. For the policy year of 2004-05, the Board
decreased assessnents by 20% Legi sl ative Fiscal Bureau Paper
#450 at 4.

68



No. 2003AP988

1134 The Fund estimates its "loss liabilities . . . based
on estimates of what [the Fund] may be required to pay for
mal practice incidents that have occurred but may not yet have
been settled or even reported."'®® That is to say, total |oss
liability equals the anmount the Fund would have to pay if every
possi ble malpractice incident in a given year resulted in a
lawsuit that eventually produced a settlenent or trial verdict
and award in favor of the injured patient.

1135 The Fund has assets. The assets include cash and
i nvest nent bal ances. I nvest nent i nconme accounts for 33% of the

Fund's bal ance growth, $410.8 mllion since the Fund was created

in 1975. 167
1136 When t he Fund' s "estimat ed | oss liabilities
exceed[] . . . cash and i nvestnents, " t he Fund runs an

"accounting deficit."?8

The accounting balance as of June 30,
2003 was $7.9 mnmllion and was estimated to be approximtely
$21.0 nmillion as of June 30, 2004.%%° Conversely, if cash and
investnments are greater than the estimated loss liabilities, the

Fund runs a positive accounting bal ance.

166 W sconsin Legislative Audit Bureau, An Audit: Injured
Patients and Fam |ies Conpensation Fund, at 4 (Cct. 2004).

167 1d. at 13.
168 1d. at 4.

169 1d. at 5.
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137 The Fund uses an accrual accounting nethod.!® That
means that health care providers are assessed fees based on
"estimates of what all <clains wuld total over tinme for
incidents that occurred in any given year, rather than on what

t he payout anount was for that year."!"?

The accrual accounting
met hod hel ps ensure that the Fund will have sufficient assets to
pay all outstanding liabilities, including those not reported,
if the Fund were to be discontinued.® The 1990s al so saw the
Fund's Board increase reserves to further ensure that it could
pay any outstanding clains if the Fund was elimnated.!® As of
June 30, 2003, the Fund's cash and investnent balances have
grown to $658.9 nmillion.

1138 The Fund has not always used the accrual accounting

met hod. For the first five years of the Fund' s existence

starting in 1975, it operated on a cash basis.'  That is,

170 Legislative Fiscal Bureau Paper #450 at 3; Legislative
Fi scal Bureau Paper #458 at 4.

171 Legi sl ative Fiscal Bureau Paper #450 at 3; Legislative
Fi scal Bureau Paper #458 at 4.

172 Legi sl ative Fiscal Bureau Paper #450 at 3; Legislative
Fi scal Bureau Paper #458 at 4.

173 Legi sl ative Fiscal Bureau Paper #450 at 3; Legislative
Fi scal Bureau Paper #458 at 4.

174 Wsconsin Legislative Audit Bureau, An Audit: Injured
Patients and Fam |ies Conpensation Fund 4 (COct. 2004).

175 Legi sl ative Fiscal Bureau Paper #450 at 3; Legislative
Fi scal Bureau Paper #458 at 4.
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health care providers were charged assessnents based on the
actual payout for malpractice clainms in a given year.’®

1139 Switching from the cash basis to accrual accounting
was an attenpt to inprove the integrity of the Fund. The
accrual accounting nmethod brings with it a degree of uncertainty
because predicting what claims mght be filed and eventually
result in paynent by the Fund is "highly uncertain,” and the
result has been that "actual expenditures have been much | ower
than projected expenditures."?”’ As a result, the Fund has
historically pai d out much | ess t han its proj ected
expendi tures. 1’8

1140 Since fiscal year 1984- 85, the loss liability
estimates for the Fund have been reduced, both in years in which
there was a cap and in years in which there was no cap.!”® The
actuarial original losses for the last 20 years have been
reduced over time by a net amount of $217.3 mllion,
representing 13.9% of the original total |osses estimated for

t hose years. 18

176 Legislative Fiscal Bureau Paper #450 at 3; Legislative
Fi scal Bureau Paper #458 at 4.

177 Legi sl ative Fiscal Bureau Paper #450 at 5; Legislative
Fi scal Bureau Paper #458 at 5.

178 Legislative Fiscal Bureau Paper #450 at 5; Legislative
Fi scal Bureau Paper #458 at 5.

179 Wsconsin Legislative Audit Bureau, An Audit: Injured

Patients and Fam |ies Conpensation Fund 5 (Oct. 2004).

180 Wsconsin Legislative Audit Bureau, An Audit: Injured

Patients and Fam |ies Conpensation Fund 16 (Cct. 2004).
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1141 Predictions about jeopardy of the Fund' s financial
status as evidenced by oft-indicated deficits is unfounded, as
the Fund actually ran surpluses in years both with and w thout a
cap.

1142 Si mply put, t he actuaries have consistently

overestimted the amount of |osses the Fund would incur in any

gi ven year. The overestimates of |oss, sonetines nearly $200
mllion in a given fiscal year, are illustrated by the foll ow ng
chart:
Publ i shed Sur pl us H ndsi ght Sur pl us
Fi scal Year Ending (Deficit) (Deficit)

No Cap in Place (1979 — 1985)

1979 ($728, 759) ($15, 648, 947)
1980 ($1, 919, 872) ($34, 664, 878)
1981 ($7, 016, 326) ($45, 144, 847)
1982 ($8, 954, 431) ($62, 817, 470)
1983 ($19, 826, 057) ($72, 514, 141)
1984 ($49, 623, 089) ($81, 211, 029)
1985 ($79, 624, 322) ($58, 580, 371)

I n 1986, noneconom c danmages were capped at $1, 000, 000.

1986 ($100, 555, 257) ($69, 795, 008)
1987 ($112, 101, 947) ($32, 740, 686)
1988 ($122, 722, 600) ($25, 156, 233)
1989 ($108, 256, 349) $14, 292, 005
1990 ($73, 597, 992) $57, 623, 296

72




No. 2003AP988

1991 ($71, 679, 588) $94, 005, 693

The $1, 000, 000 cap ended due to its "sunset" provision.

1992 ($78, 982, 681) $110, 252, 749
1993 ($71, 613, 641) $126, 753, 323
1994 ($67, 903, 761) $120, 337, 198
1995 ($57, 722, 772) $135, 133, 860

Cap on noneconom ¢ danages re-established at $350, 000.

1996 ($41, 795, 496) $161, 537, 129

1997 ($44, 094, 214) $178, 044, 919

Providers required to carry $1, 000,000 of insurance.

1998 ($19, 383, 934) $195, 982, 368
1999 $8, 579, 767 $194, 099, 916
2000 $27, 210, 974 $189, 648, 947
2001 $28, 724, 959 $165, 777, 386
2002 $4, 888, 065 $127, 606, 855
2003 $7, 932, 348 $82, 655, 325
200418t $24, 616, 324 n/ a8

181 The nunbers conme from the Fund's audits and actuary.
See Legislative Audit Bureau, An Audit of: Patients Conpensation
Fund Fiscal Years Ended June 30, 1982 and 1981, 83-20 16 (June
1983); Legislative Audit Bureau, 1986 Functional and Progress
Report — Patients Conpensation Fund, (Mar. 23, 1987) (Exhibit
3); Legislative Audit Bureau, An Audit of: Patients Conpensation
Fund, 93-18 9, 10 (July 1993); Legislative Audit Bureau, An
Audit of: Patients Conpensation Fund, 94-29 17, 18 (Dec. 1994);
Legislative Audit Bureau, An Audit: Patients Conpensation Fund,
98-7 11, 12 (June 1998); Legislative Audit Bureau, An Audit:
Pati ents Conpensation Fund, 01-11 23, 24 (June 2001); MIlimn &
Robertson, Inc., Menorandum (reprinted in part in the brief and
appendi x of the Wsconsin Acadeny of Trial Lawers at Appendix
J-1).
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143 According to the Legislative Fiscal Bureau's My 17,
2005 report to the Joint Commttee on Finance, the Fund's

bal ance sheet through fiscal year 2003-04 appears as foll ows:

Fund H ndsi ght Rest at enent
Fi nanci al Based on
St at enent Actuarial Studies 9/30/04
As Publ i shed M I 1i manie? Aon84
1. Total Fund Assets 741, 283, 000 | 741, 283, 000 | 741, 283, 000

The actuarial bases for the Fund's fiscal reports have been
chal | enged. In light of these challenges, the Legislative Audit
Bureau, a nonpartisan |egislative service agency responsible for
conducting financial and program evaluation audits of state
agenci es, recommended in 2001 that the Ofice of t he
Comm ssioner of Insurance contract for an audit of actuarial
met hods and assunptions wused in estimating the Fund's |oss

liabilities. See W sconsin Legislative Audit Bureau, An Audit:
Injured Patients and Fam lies Conpensation Fund 6, 21 (Cct.
2004) . In February 2005 the Comm ssioner of Insurance

contracted for an audit, but no report has been received.
Legi sl ative Fiscal Bureau Paper #450 at 9; Legislative Fiscal
Bur eau Paper #458 at 9.

182 Hi ndsight means the actual deficit or surplus, not a
f orwar d-| ooki ng projected amount of the deficit or surplus.

183 Long-time actuary for the Fund.

184 New actuary retained to provide independent actuari al
opi ni on of the Fund.
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2. Fund Undi scount ed
Unpaid ClaimLiabilities | 880,445,000 | 786, 030, 000 | 493, 625, 000'8°

3. Ofset for |nvestnent
| nconme -213, 948, 000 |- 165, 427, 000| - 105, 638, 000

4. Fund Di scounted Unpaid
ClaimlLiabilities (2 + 3) | 666, 497,000 | 620, 603, 000 | 387,987, 000

5. Total Fund Liabilities| 716,667,000 | 670,773,000 | 438, 157, 000

6. Fund Surplus (1 - 5) 24,616, 000 70, 510, 000 303, 126, 000

1144 The above data illustrate that the Fund has operated
and been fiscally sound when there were no caps on nonecononic
damages, when there was a $1, 000,000 cap on nonecononi ¢ danages,
and since 1995 when there has been a $350,000 cap on noneconom c
damages. The trend is likely to continue for the fiscal year
ending in 2004: one actuary has projected the Fund's surplus for
fiscal year 2003-04 as exceeding $303 nillion. '8

1145 The actuaries estimate that if the cap were vitiated

effective May 1995, the Fund's undiscounted, unpaid claim

l[iabilities mght increase by as nmuch as $144 mllion as of June
30, 2003. 17 But the Wsconsin Legislative Fiscal Bureau
185 Unpaid <claim liabilities as of 9/30/04 represent

estimates at an 85% confi dence percentile.
185 | egi sl ative Fiscal Bureau Paper #450 at 10-11

187 Wsconsin Legislative Audit Bureau, An Audit: Injured
Patients and Famlies Conpensation Fund 49 (Cct. 2004) .
According to the Legislative Fiscal Bureau, the retroactive
ampunt of liability may increase by $150 mllion to $200
mllion. Legislative Fiscal Bureau Paper #450 at 8.
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concluded that if up to $300 mllion were transferred out of the
Fund, and if the assessment remmined static at $31 nmillion per
year (the 2003-04 level) for the next ten years, the Fund woul d
still be left with assets of $134.2 mllion in 2012, not
including potential financial |iquidation penalties.?!8 The
Fi scal Bureau concluded that the total assets in ten years could
be sufficient to pay all clainms, even with a static assessnent
of $31 nillion a year and a $300 million withdrawal . %

1146 Even though as enacted in 1975, chapter 655 did not
initially contain a cap on noneconomic damges in nedical
mal practice actions,? the Fund's fiscal position was a
consideration in the 1975 enactnent. Chapter 655 originally
provided that if the Fund's cash flow were in jeopardy, there
woul d be a $500,000 cap on certain damages.®  The $500, 000

cash-fl ow dependent cap was apparently never triggered.

188 "The total assets in ten years could be sufficient to
pay all clains . " Legislative Fiscal Bureau Paper #458 at
10.

189 | egi sl ative Fiscal Bureau Paper #458 at 10.
19 Maurin, 274 Ws. 2d 28, 51.

191 Wsconsin Stat. § 655.27(6) (1975) read, in relevant
part, as follows:

AWARD LIM TATION. If, at any tinme after July 1, 1979,
the comm ssioner finds that the amount of noney in the
fund has fallen below a $2,500,000 level in any one
year or below a $6, 000,000 |evel for any 2 consecutive
years, an automatic limtation on awards of $500,000
for any one injury or death on account of nmalpractice
shal |l take effect. This subsection does not apply to
infjury or death resulting from an incident of
mal practice which occurred prior to the date on which
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147 The Fund's fiscal position was again a concern in the
early 1980s during discussions about inplenenting a cap on
damages in nedical mal practice actions. In 1983, t he
Comm ssioner of Insurance sent a letter to the Governor
expressing concern that the Fund nmay experience an accrual

deficit in the future.

The Fund was not in danger of running
a cash deficit. The drafting records for the 1986 |egislation
indicate that from 1978 to 1981, clains, and the "severity" of
the clains, were increasing. The Governor responded that steps
shoul d be taken to ensure the Fund's financial position.?!

1148 The Legislative Council's Special Study Comrmittee on

Medi cal WMal practice grappled with the various issues in nedica

mal practi ce. In the May 1986 Special Session Assenbly, the
| egi slature adopted Bill 4, which capped nonecononi ¢ damages at
$1, 000, 000. This legislation contained a "sunset"™ provision,

that is, the $1,000,000 cap on noneconom ¢ danmages was set to
expire in 1991 wunless the legislature renewed it. The
| egislature did not renew the $1,000,000 cap on noneconomc
damages, and therefore, from 1991 to 1994, noneconom ¢ danages

for medical mal practice clains were not capped.

such an award I|imtation takes effect. Thi s
subsection does not apply to any paynents for nedica
expenses.

192 1 etter from Thomas O Fox, Conmi ssioner of Insurance, to
Governor Anthony Earl (Cct. 25, 1983).

193 Letter from Governor Anthony Earl to Thomas O. Fox,
Comm ssi oner of Insurance (Dec. 22, 1983).
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149 It was not wuntil 1995 that a cap on noneconomc
damages in nedical nmalpractice actions again came into effect.
As originally drafted, the bill set the cap on noneconomc
damages in nedical malpractice at $250,000, consistent with a
1994 recommendation by the Special Commttee created by the
Fund's Board of CGovernors.

150 The Special Conmittee's 1994 report!® analyzed the
advant ages and di sadvantages of a $250,000 cap on noneconom c
damages in nedical nalpractice actions. According to the

report, the advantages were as foll ows:

194 The Special Committee to the Fund's Board of Governors
prepared and submtted a Report to the Joint Legislative Audit
Committee dated June 13, 1994.

In contrast with the Special Commttee's recommendati on,
the Fund's Board of Governors recomended that a noneconomc
danmage cap be set at a level not to exceed $1 mllion.
Comm ssi oner of |Insurance, 1994 Functional and Progress Report—
Pati ents Conpensation Fund, at 4 (Feb. 22, 1995).

The Wsconsin Legislative Council Study Commttee's bill
file contains Iletters from various individuals and groups
suggesting a nunber of alternatives, ranging from no cap to a
return to the $1, 000,000 cap. Predictably, groups aligned wth
doctors, insurance conpanies, and hospitals favored the $250, 000
cap. Patients' advocates and | awers suggested there be no cap.

No docunents indicate why $350,000 was chosen over
$250, 000. The inference, of course, is that in adopting a
$350,000 cap on noneconom ¢ danmages in nedical nmalpractice
cases, as opposed to $250,000, the |egislature sought to bal ance
patients’ conpensation for infjuries wth the potential
reductions of the Fund's assessnents.
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e If the cap were retroactive it would reduce the
deficit without collecting fees in excess of the
actuarially determ ned break-even |evel ;%

e The cap reduces the future anticipated paynents
of the Fund; and

e The cap may allow for clains to be settled nore
expedi tiously. 19

1151 The di sadvantages of inposing a $250,000 cap on non-

econonm ¢ damages were, according to the report, as foll ows:

19 The Fund had a deficit as of June 30, 1994, on an
audited basis of $67.9 mllion. See 1142, supra, however,
showi ng a $120.3 million hindsight surplus.

The Fund's deficits are a projection of the unfunded
liabilities that would remain outstanding if the Fund ceased to
coll ect further assessnents. The deficit represents a |long-term
shortage in the cash and investnents balance that eventually
will be needed to make the Fund's projected paynents. The
deficit was incurred primarily in its first 10 years of
operation. Had the Special Commttee's proposal that the cap be
applied retroactively been adopted, the cap would have hel ped
the Fund's deficit position. See Martin v. Richards, 192
Ws. 2d at 156 (declaring the retroactive application of the
$1, 000,000 cap unconstitutional on due process grounds).
Because the damage cap does not apply to clains incurred prior
to enactnment of the cap, the $350,000 cap has no inpact on the
Fund's deficit position. Menorandum from Robert L. Sanders,
MIlimn & Robertson, 1Inc., to Danford C. Bubolz, Chief,
Patients Conpensation Fund 3 (Jan. 18, 1995) (available in Bill
File at the Wsconsin Legislative Council, Madison, Wsconsin);
Comm ssi oner of Insurance, 1994 Functional and Progress Report—
Patients Conpensation Fund 3, 4 (Feb. 22, 1995); Ws. Patients
Conmp. Fund, Report To The Joint Legislative Audit Commttee
(prepared by the Special Commttee of the Board of Directors)
Executive Sunmary 3, 14 (June 13, 1994).

196 W sconsin Patients Conpensation Fund, Report to Joint
Legislative Audit Committee (prepared by the Special Committee
of the Board of Governors), Executive Sunmary at 14 (June 13,
1994).
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 The cap limts a claimant's right to recovery for
damages such as pain and suffering, |oss of
consortium etc.;

 The cap has the greatest inpact on the nost
severely injured patients; and

* The cap IS subj ect to constitutional
chal | enges. '’

1152 The prediction was that a cap wuld reduce the
assessnments charged by the Fund. To use the Special Conmittee's
and Comm ssioner of Insurance's termnology, the Fund's break-
even funding level would be reduced with a $250,000 cap. The
break-even funding level is an estimte of assessnent charges
that would be needed to cover estimated |osses for the year.?!%
Over a five-year period beginning on June 30, 1994, if
noneconom ¢ damages were capped at $250,000, it was estinmated
that the Fund would have to take in approximately $67.8 mllion
|l ess in assessnents on health care providers in order to break
even, 19

1153 The contention that assessnents would be reduced if
the cap were adopted is consistent with other reports to the

| egi sl ature. For exanple, a nenorandum from Peter Farrow, the

197 W sconsin Patients Conpensation Fund, Report to Joint
Legislative Audit Committee (prepared by the Special Committee
of the Board of Governors), Executive Sunmmary at 14 (June 13,
1994).

198 Wsconsin Legislative Audit Bureau, An Audit: Injured
Patients and Fam |ies Conpensati on Fund 20 (Cct. 2004).

199 Menorandum from Robert L. Sanders, MIliman & Robertson
Inc., to Danford C. Bubolz, Chief, Patients Conpensation Fund 4
(Jan. 18, 1995) (available in Bill File for 1995 Ws. Act 10 at
the Wsconsin Legislative Council, Mdison, Wsconsin).
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executive assistant to the Comm ssioner of Insurance, to
Representative Sheryl Al bers, Chair of the Assenbly Conmittee on
| nsur ance, Securities, and Corporate Policy, indicated a
$350,000 cap would nean the Fund would have to take in $46
mllion less in assessnents from health care providers.?® |f
the cap were $1,000,000, the Fund would have to take in $32.3
mllion |less in assessments over that five-year period.?%

1154 Fund assessnents have been decreasing over the
years.?%? |n five reports fromthe Comnmissioner of Insurance, for
2005, 2003, 2001, 1999, and 1997, the Conmm ssioner indicated
that "the only discernible inpact" of the $350,000 cap "on

health care providers has been a reduction" in Fund assessnents

200 Menmorandum from Peter Farrow to Representative Sheryl
Al bers (Jan. 24, 1994) (available in Bill File for 1995 Ws. Act
10 at the Wsconsin Legislative Council, Madison, W).

201 Menorandum from Robert L. Sanders, MIliman & Robertson,
Inc., to Danford C. Bubolz, Chief, Patients Conpensation Fund 4
(Jan. 18, 1995) (available in Bill File for 1995 Ws. Act 10 at
the Wsconsin Legislative Council, Mdison, W).

Total fee assessnents taken in from health care providers
for the relevant five-period would be $335.2 nmillion if there
was no cap on noneconom ¢ danages; $267.4 nmillion with a
$250,000 cap; and $302.9 nmillion wth a $1,000,000 cap.
Menorandum from Robert L. Sanders, MIlimn & Robertson, Inc.,
to Danford C. Bubolz, Chief, Patients Conpensation Fund (Jan.
18, 1995) (available in Bill File for 1995 Ws. Act 10 at the
W sconsin Legislative Council, Mdison, W).

202 | egi sl ative Fiscal Bureau Paper #450 at 4.
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col | ect ed. 2%

In any event, as we explain below, a reduction in
the assessnments is not necessarily germane to the |egislative
obj ectives of lowering health costs to consuners or ensuring the

availability of doctors in the state.

203 Wsconsin Ofice of the Conmissioner of Insurance,
Report on the Inpact of 1995 Wsconsin Act 10 (May 12, 2005)
("Analysis of these statistics determned the only discernable
effect . . . has been an estimated $89 mllion . . . reduction
in the actuarially determ ned assessnent levels . . . over the
| ast seven years."); Wsconsin Ofice of the Conmm ssioner of
| nsurance, Report on the Inpact of 1995 Wsconsin Act 10, at 3
(May 12, 2003) ("[T]he only discernable inpact of Wsconsin Act
10 on health care providers has been a reduction in fees
collected . . . over the last seven years."); Wsconsin Ofice
of the Comm ssioner of Insurance, Report on the Inpact of 1995
Wsconsin Act 10 (July 25, 2001) ("[T]he only discernable inpact
of Wsconsin Act 10 on health care providers has been a
reduction in fees collected . . . over the last five years.
However, the | oss experience to date is too imuature to validate
the reduction.”"); Wsconsin Ofice of the Comm ssioner of
| nsurance, Report on the Inpact of 1995 Wsconsin Act 10 (May 6,
1999) ("Analysis of these statistics determined the only

di scernabl e effect on these areas has been [a] . . . reduction|[]
of fees collected . . . over the last five years. However, it
was further noted that |oss experience to date is too inmmture
to validate the reduction."); Wsconsin Ofice of t he

Comm ssioner of |nsurance, Report on the Inpact of 1995
Wsconsin Act 10 (May 20, 1997) ("Wile analysis of these
statistics determ ned that not enough tine has el apsed since the
enactnment of Act 10 to allow for a conclusive analysis of its
i mpact, it should be enphasized that explicit recognition of the
cap has been nmade in the annual fee setting process for the
Fund. Specifically, a reduction in . . . fees paid by Wsconsin
health care providers for fiscal years 1995-1996 through 1997-
1998.").

Another factor that may or may not have contributed to
| oner assessnents is that health care providers were required in
1997 to carry increased levels of primary nedical nalpractice
i nsur ance. Wsconsin Ofice of the Conm ssioner of |nsurance
Report on the I npact of 1995 Wsconsin Act 10 (May 12, 2005).
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155 The goal of lowering health care provider assessnents
notivated raising the mninmm anount of nalpractice insurance
health care providers are required to carry from $400,000 per
occurrence and $1, 000,000 per year to $1,000,000 per occurrence
and $3, 000,000 per year.?* Testinony by Peter Farrow of the
Ofice of the Commssioner of Insurance to the Assenbly
Commttee on Judiciary offered the following observation
regarding raising the mninmum anount of nalpractice insurance

health care providers would have to carry:

The actuaries for the Fund and the Plan have estimted
t hat i ncreasi ng t he t hreshol d [to
$1, 000, 000/ $3, 000, 000] will result in a reduction in
fees providers pay to the Fund of 21 percent, and an
increase to Plan policyholders ranging from 19 to 32
percent, depending on provider class. 2%

In effect, the Ofice of the Commi ssioner is saying that while
Fund assessnents on health care providers may go down, there
wll be a corresponding increase for health care providers in
their malpractice insurance premuns. In fact, for sonme health
care providers the increase in malpractice insurance prem uns

may be greater than the reduction in Fund assessnents.?®  Any

204 1997 Ws. Act 11.

205 Wsconsin Ofice of the Conmissioner of |nsurance,

Testinmony Relating to Assenbly Bill 248 Before the Assenbly
Committee on Judiciary 2 (Apr. 15, 1997) (available at the
W sconsin Legislative Council, Mdison, W).

206 The Fund's assessnents are levied against broad

categories of health care providers as conpared wth nedical
mal practice insurance policies, which reflect nore nuanced
underwriting of risk
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reduction in Fund assessnents as a result of raising the

required | evel of insurance nust be viewed with an understandi ng

that costs of nedical nalpractice insurance wll rise as a
result because private insurers will be liable for increased
anount s.

156 So while Fund assessnents nmay go down, it cannot be
said that health care providers necessarily benefit from the
reduction as a result of 1997 Ws. Act 11's requiring health
care providers to shoulder nore of the burden for private
mal practice insurance.

157 The Fund has also played an inportant role in
contributing to Wsconsin's reputation as a desirable place for

7

health care providers to practice.?’ Since the Fund was created

in 1975, only 609 out of 4,944 total clains have resulted in
paynent by the Fund.?® Not only has the Fund not had to pay out
in over 87% of medical malpractice clains nanming the Fund, ?°° but

W sconsin has "not seen the huge jury verdicts that have been

reported in other states, although verdicts here occasionally

n 210

range as high as three to eight mllion dollars. The nature

of jury verdicts in Wsconsin has been attributed to

207 Wedeki nd, supra note 157, at 2.

208 |d. at 1.
209 1d. at 2.

210 1d. at 1.
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M dwest er ner s' sensi bility. 2! For exanpl e, "W sconsin
settlenents and jury verdicts worked out to be $1,711 per 1,000
people in the state" in 2001, while in "Pennsylvania, payouts
came to $27,268 per 1,000 people."?!?

1158 The Fund has flourished both with and w thout a cap.
If the amount of the cap did not inpact the Fund' s fiscal
stability and cash flow in any appreciable nmanner when no caps
existed or when a $1,000,000 cap existed, then the rational
basis standard requires nore to justify the $350,000 cap as
rationally related to the Fund's fiscal condition.

4.

159 Next we turn to the legislature's fourth objective,
| owering overall health care costs for the consuners of health
care.

1160 The question we nust answer is whether there is a
conceivable set of facts from which the |legislature could
concl ude that a $350,000 cap on noneconom ¢ danmages furthers the

state's interest in controlling nedical malpractice insurance

211 Tanya Al bert, A Tale of Two States: Different Approaches
to Tort Reform (May 12, 2003), available at http://ww. ama-
assn. or g/ anmednews/ 2003/ i nd03. ht m#05.

212 | d
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costs for health care providers, thereby controlling health care
costs for the people of the state.?

1161 As we have explained previously, a $350,000 cap on
noneconom ¢ damages appears, at first blush, to be related to
the legislative objective of keeping overall health care costs
down. The central theory underlying the cap is that |I|arge
payouts by insurance conpanies (because of l|arge judgnents and
settlenents) raise nmalpractice insurance prem uns. Ther ef or e,
the theory goes, a Ilimtation on danages neans insurance
conpani es pay out |ess. Because insurance conpanies are paying
out less, they will be able to reduce the prem uns they charge
health care providers. If insurance prem uns decrease, health
care providers should be able to charge |less, thereby |owering
health care costs for patients.

1162 The problemwith this logic is that even assum ng that
a $350,000 cap affects nedical nalpractice insurance prem uns
and the Fund's assessnents on health care providers, nedical
mal practice insurance premuns are an exceedingly small portion

of overall health care costs.?

213 A National Association of Attorneys General report
concluded that insurance rates have risen not as a result of a
medi cal mal practice crisis but as a result of poor managenent.
Furthernore, the nedical malpractice insurance industry enjoys
hi gher profits than conparabl e insurance sectors. Gell, supra
note 12, at 803-04 (citations omtted).

214 Gell, supra note 12, at 800 (citations omtted).
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1163 Overall health care costs in the United States are in

excess of $1 trillion annually,??®

and are expected to reach $2
trillion by 2006.%® The direct cost of nedical malpractice
insurance is less than one percent of total health care costs.
For exanple, in 1992, doctors paid five to six billion dollars
in premuns, while the overall cost of health care nationw de

reached $840 billion.?” This is consistent with the findings of

Because the cost of medical malpractice insurance prem ums
represents only a small conponent of the total burden borne by
health care consuners, the Al abanma Suprene Court concluded that

"the correlation between the damage cap . . . and the reduction
of health care costs to the citizens of Alabama is, at best,
indirect and renote.” More v. Mbile Infirmary Ass'n, 592 So.

2d 156, 168 (Ala. 1992).

215 Alan Sager & Deborah Socolar, Health Care Costs Absorb
One-Quarter of Economic Gowth, 2000-2005, (Feb. 9, 2005),
avai l abl e at http://dcc2. bunt. bu. edu/ hs/ usheal t href orm ht m

218 Joi nt Econonmic Committee, Liability for Medi cal
Mal practice: Issues and Evidence 23 (May 2003), available at
http://ww. house. gov/jec/tort/05-06-03. pdf. The U.S. Congress
Joint Economc Conmttee has recently, in conjunction wth

efforts to pass federal nedical nalpractice tort reform issued
policy papers "focusing on the cost and inpact [of] excessive
l[itigation" on health care costs. 1d. at 1.

The Joint Economic Commttee's prinmary task is review ng
econom c conditions and to recommend inprovenents in economc
policy. The Committee is not an independent or nonpartisan
organi zation. The Commttee's nakeup reflects the makeup of the
U.S. House of Representatives and U S. Senate. This nmeans that
60% of the Committee's current nenbers are nenbers of the
Republican Party (six representatives and six senators); 40% are
menbers of the Denocratic Party (four representatives and four
senators). The current chai rman  of the Committee is
Representative Jim Saxton (R-NJ).

2" Gfell, supra note 12, at 800 (citations onitted);
Berger, supra note 146, at 176 (citation omtted).
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several commentators who conclude that nedical nmalpractice
i nsurance-rel ated costs range from 0.56% to 2% of overall health
care costs.?8 The non-partisan Congressional Budget Ofice
recently found that "even large savings in premuns can have

only a small direct inpact on health care spendi ng—private or

218 See, e.g., David B. Sinpson, Conpulsory Arbitration: An
Instrunent of Medical Malpractice Reform and a Step Towards
Reduced Health Care Costs?, 17 Seton Hall Legis. J. 457, 459-60
(1993) (finding that in 1991 not even one percent of the total
costs associated with health care could be attributed to nedical
mal practice prem uns); Dennis J. Rasor, Mandat ory Medi cal
Mal practice Screening Panels: A Need to Reevaluate, 9 Chio St.
J. on Disp. Resol. 115, 119 (1993) (concluding that "[t]he cost
of nmedical malpractice insurance can not be greatly responsible
for the increase in the cost of nedical care."); David Mrrison,
In Search of Savings: Caps on Jury Verdicts Are Not a Solution
to Health Care Crisis, 7 Loy. Consunmer L. Rep. 141, 149 (1995)
(showing that Indiana's cap on damages has not resulted in a
savings for health care consuners); Jacqueline Ross, Note, WII
States Protect Us, Equally, From Damage Caps in Medical
Mal practice Litigation?, 30 Ind. L. Rev. 575, 588 (1997)
(medical mal practice insurance rates are a tiny percentage of
overall health <care costs); W John Thomas, The Medical
Mal practice "Crisis": A Critical Exam nation of a Public Debate,
65 Tenp. L. Rev. 459, 506 n.329 (1992) (malpractice insurance
prem uns are |ess than one percent of health care costs); Thonas
Hor enkanp, Comment , The New Florida Medical Mal practi ce
Legislation and Its Likely Constitutional Challenges, 58 U.
Mam L. Rev. 1285, 1326 (2004) (nedical nalpractice insurance
prem uns anounted to one percent of total health care
expenditures in 1988, 0.56% in 2000, and approxinmately one
percent in 2004); Paul C. Wiler, Reformng Medical Mlpractice
in a Radically Mderate—and Ethi cal —Fashi on, 54 DePaul L. Rev.
205, 208 (2005) (malpractice insurance and litigation costs are
approximately one percent of total health care costs); GCeoff
Boehm Debunki ng Medical Mal practice Myths: Unraveling the Fal se
Prem ses Behind "Tort Reformi, 5 Yale J. Health Pol'y & Ethics
357, 362 (2005) (suggesting the cost of nedical malpractice
i nsurance is about two percent of total health care costs).
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gover nment al —because mal practice costs account for |less than 2
percent of that spending."?®

1164 The figures are simlar in Wsconsin. O every $100
spent on health care in Wsconsin between 1987 and 2002, |ess
than one dollar can be traced to nedical nalpractice related
costs. ?%°

1165 Therefore, even if the $350,000 cap on noneconormc
damages would reduce nedical nalpractice insurance prem uns,
this reduction would have no effect on a consuner's health care
costs. Accordingly, there is no objectively reasonable basis to
conclude that the $350,000 cap justifies placing such a harsh
burden on the nost severely injured nedical nalpractice victins,
many of whom are chil dren.

1166 W agree with those courts that have determ ned that

the correlation between caps on noneconom ¢ damages and the

219 Congressi onal Budget Office, Linmiting Tort Liability for
Medi cal Mal practice (Jan. 8, 2004) (available in Matthew
Ferdon's Suppl enental Appendi Xx).

220 Medical  nmmlpractice insurance costs have steadily
decreased as a percentage of health care expenditures in
Wsconsin from just over 1.01% of health care expenditures in
1987 to .402% in 2002. The decrease is in both years with and
w thout a cap on noneconom ¢ damage awards. See Am cus Brief of
W sconsin Acadeny of Trial Lawyers, Appendix C- 1, calculations
derived from O fice of the Comm ssioner of Insurance, Wsconsin
| nsurance Report years 1987-2002, and U S. Census Bureau,
Statistical Abstract of the United States: 2003 at 104, 107.
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reduction of nedical mal practice premunms or overall health care
costs is at best indirect, weak, and renote. ??
5.

1167 To ensure quality health care in Wsconsin, the state
has to attract and retain health care providers. The
availability of health care providers is dependent on the
avai lability of reasonably priced nedical mal practice insurance,

according to the 1975 legislative findings.?? The legislature

221 See, e.g., Martin, 192 Ws. 2d at 204-05; Mvore, 592 So.
2d at 168 ("We conclude that the correl ati on between the damages
cap inposed by 8 6-5-544(b) and the reduction of health care
costs to the citizens of Alabama is, at best, indirect and
renote."); Carson, 424 A 2d at 836 ("W find that the necessary
rel ati onship between the legislative goal of rate reduction and

the means chosen to attain that goal is weak . . . ."). See
al so Judd, 103 P.3d at 147  (Dur ham CJ., di ssenti ng)
("Discussing his landmark Harvard study on nedical nal practice,
Paul Weiler notes the critical limtations of avail able evidence

in determining the relationship between nedical nmalpractice
litigation and insurance premuns and the inherent unfairness
and high social cost of damage caps as a response in the absence
of any showi ng of their effectiveness.").

222 |n Wsconsin, the Wsconsin Health Care Liability
| nsurance Plan acts "as the insurer of |ast resort for doctors,
hospitals, and other health professionals who are unable to find

coverage in the private narket." See Ofice of the Comm ssioner
of Insurance, Special Report, Wsconsin Health Care Liability
| nsurance Plan (VHCLIP): Prelimnary Report on  Medi cal

Mal practice in Wsconsin, Report Nunber [P13-92, at 1 (1992).
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declared that "[t]he cost and the difficulty in obtaining
insurance for health care providers discourages and has
di scouraged young physicians from entering into the practice of
medicine in this state . n 223

168 Studies indicate that caps on noneconom ¢ danmages do
not affect doctors' magration. The non-partisan U S. GCeneral
Accounting O fice concluded that doctors do not appear to |eave
or enter states to practice based on caps on noneconom c damages
in medical malpractice actions.?** The General Accounting Ofice
found that despite extensive nedia coverage of physician

departures from states, the nunbers of physician departures

reported were sonetines inaccurate and were actually relatively

A report focusing exclusively on Pennsylvania nentions the
exit of a nedical mal practice insurer from the nedical

mal practice insurance market. Randall R Bovbjerg & Anna
Bartow, Understandi ng Pennsylvania' s Mdical Mlpractice Crisis
(2003), available at http://medliabilitypa.org/research/. The

report does not nention the national market share of the
i nsurance conpany that is withdrawing from the market, but that
i nsurance group accounted for only 3.3% of the Pennsylvania
mar ket . Id. at 8. The report draws no specific conclusions
outside of Pennsylvania, noting that "Pennsylvania has been
especially hard hit." Id. at 45. The report concludes, "No
cl ear evidence yet exists as to the effects of the mal practice

crisis on Pennsylvania's health care system" Id.
223 Maurin, 274 Ws. 2d at Appendix (Il egislative findings).

224 U S. General Accounting Office, Medical Mlpractice:
| mplications of Rising Premuns on Access to Health Care, GAO
03-836 (Aug. 2003) available at http://ww.gao.gov (finding that
based on available data, there is no indication that increased
prem um costs had a wi despread inpact on health care access; the
Ameri can Medi cal Associ ation disputed these findings).
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| ow. 2> The General Accounting O fice further reported that the
problens it was able to confirm about shortages of doctors were
l[imted to scattered instances, often in rural |ocations. The
Ofice found that in nost cases, providers identified |Iong-
standing factors in addition to nmalpractice pressures that
affected the availability of services. %

1169 The conclusions reached by the General Accounting

O fice are supported by other reports and studies. ??’

225 U, S. Gener al Accounting Office  03-836, Medi cal
Mal practice: Inplications of Rising Premuns on Access to Health
Care 17 (Aug. 29, 2003), available at http://ww. gao. gov.

226 1 d. at 13.

227 See, e.g., Boehm supra note 218, at 360-61 & n.17
(citing several studies that concluded nedical nmalpractice
i nsurance rates are not the cause of doctors leaving a state).

| sol ated health care provider specialties in a few states
have vigorously asserted that malpractice premuns are driving
them out of state or practice. See Lauren Elizabeth Rallo,
Comrent, The Medical WMlpractice Crisis—¥Wo WII Deliver the
Babi es of Today, the Leaders of Tonorrow?, 20 J. Contenp. Health
L. & Pol'y 509, 510-511 (2004) (discussing the protests by
surgeons and obstetricians in several "probleni states, of which
W sconsin is not one).
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Not all studies have reached the same conclusion as the
Ceneral Accounting Ofice study. One recent study suggested
that caps have resulted in an increased supply of certain types
of doctors in rural areas. Wlliam E. Encinosa & Fred J.
Hel i nger, Have State Caps On Ml practice Awards Increased The
Suppl y of Physi ci ans? ( May 31, 2005) , avai |l abl e at
http://ww. heal thaffairs. org. The article, published by the
online journal Health Affairs, also noted that state caps on
damages in nedical nmalpractice actions instituted in 1985 had
nore of an effect than caps instituted in 1975. Id. The
article cannot explain the anomaly. The article also does not
menti on or address the fact that Wsconsin had no cap on nedi cal
mal practi ce damages from 1991 to 1995. Further, the article
noted that if the state's cap anobunt were set at a |evel over
$250, 000, there was no effect on the supply of doctors; if the
cap amount were $250,000 there was only a 2% increase in the
supply of doctors for some specialties in rural areas. 1d. The
study makes no findings as to health care providers as defined
by Ws. Stat. 8 655.002, only the nuch narrower category of
I i censed physi ci ans.

An unpublished study from 2003 paradoxically reaches the
conclusion that a $500,000 cap on nonecononi c danmges increases
the nunber of physicians in a state, but a $250,000 cap (or

| oner) does not. That is to say, according to the study, there
is no statistical significance to a $250,000 cap as it pertains
to the nunber of physicians in a state. See Jonathon Klick &

Thomas Stratmann, Does Medical Ml practice Reform Help States
Retain Physicians and Does It Matter? 9 (CQct. 2, 2003)
(unpubl i shed manuscri pt, avai |l abl e at
http:// papers. ssrn. conif sol 3/ papers. cf nabstract i d=453481). The
study also notes that caps on total nedical nalpractice danmages

do not attract physicians, and in fact may drive them away. 1d.
The sanme with patients' conpensations funds: If a state has a
fund, it may drive physicians out of the state. Id. at 9-10

The study offers no firm conclusion as to the reason behind the
i nconsi stent results.
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1170 The W sconsin Ofice of t he Comm ssi oner of
| nsurance's biennial reports on the inpact of 1995 Ws. Act 10
exam ne the Act's inpact on the nunber of health care providers
in Wsconsin. The Commi ssioner's 2003 report shows a slight
decrease in the nunber of providers. The Conm ssioner's 2005,
2001, and 1999 reports show a slight increase in the nunber of
health care providers.??® The Commissioner's reports do not

attribute either the increases or decreases in the nunber of

Yet another study indicates that between 1970 and 2000 in
states with caps on noneconom c damages, the percent increase in
the nunber of physicians per capita was 95. 7% For states with
no cap, or a cap that was overturned, the increase in physicians
was only 79.1% Fred J. Hellinger & WIlliam E. Encinosa, U S.
Dept. of Health & Human Services, The Inpact of State Law
Limting Ml practice Amards on the Geographic Distribution of
Physi cians (July 3, 2003). No state listed in this study, wth
or without a cap, showed a decrease in the nunber of physicians.
In fact, Wsconsin saw, according to this study, an increase in
physi ci ans of 104.5% However, the study fails to take into
account that for the 30-year period exam ned, Wsconsin did not
have a cap for approximately half that tine. W sconsin's
increase in physicians is consistent with 11 other states wth
no caps on noneconom ¢ damages, and Wsconsin had a snaller
increase than seven states wthout noneconom c danage caps
(Al abarma, Maine, New Jersey, North Carolina, Rhode I|sland, South
Carol i na and Tennessee).

228 Wsconsin Ofice of the Conmissioner of Insurance,
Report on the Inpact of 1995 Wsconsin Act 10 (May 12, 2005);
W sconsin Ofice of the Conm ssioner of Insurance, Report on the
| npact of 1995 Wsconsin Act 10 (May 12, 2003); Wsconsin Ofice
of the Comm ssioner of Insurance, Report on the Inpact of 1995
Wsconsin Act 10 (July 25, 2001); Wsconsin Ofice of the
Comm ssioner of |nsurance, Report on the Inpact of 1995
Wsconsin Act 10 (May 6, 1999); Wsconsin Ofice of the
Comm ssioner of |nsurance, Report on the Inpact of 1995
Wsconsin Act 10 (May 20, 1997).

94



No. 2003AP988

health care providers to 1995 Ws. Act 10, nmuch less to the
$350, 000 nonecononi ¢ damages cap. 22°

1171 Based on the available evidence, we cannot conclude
that a $350,000 cap on noneconom c danmages is rationally related
to the objective of ensuring quality health care by creating an
environment that health care providers are likely to nove into,
or less likely to nove out of, in Wsconsin. The avail able
evidence indicates that health care providers do not decide to
practice in a particular state based on the state's cap on
noneconom ¢ danmages.

1172 Closely related to concerns about access is the
practice of "defensive medicine."?* Anpng the legislature's
findings were that as a result of nedical malpractice actions,
"health care providers are often required, for their own
protection, to enploy extensive diagnostic procedures for their

patients, thereby increasing the cost of patient care."?!

229 The recent study by Duke University Law Professor Neijl
Vidmar, commssioned by the 1Illinois State Bar Association,
reported that despite clains by the American Medical Association
that doctors were leaving the state as a result of nedical
mal practice actions and a rise in premuns, the facts did not
support the AMA's assertion. Nei |l Vidmar, Medical WMl practice
and the Tort Systemin Illinois: A Report to the Illinois State
Bar Association, 73-82 (May 2005) (provided to the Illinois
CGeneral Assenbly on May 10, 2005).

230 pDef ensive medicine has been defined as occurring "when
doctors order tests, procedures, or visits, or avoid high-risk
patients or procedures, primarily . . . to reduce their exposure
to malpractice liability." Ofice of Technology Assessnent,
U S. Congress, Defensive Medicine and Medical Mlpractice 3
(1994), available at http://ww. wws. pri ncet on. edu/ ~ot a.

231 8 1(1)(f), ch. 37, Laws of 1975.
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Def ensive nedicine, the argunent goes, drives up the cost of
health care because health care providers wll order expensive
and unnecessary tests to ensure that if they have to defend
t hensel ves against a claim they can say they did everything
possi ble for the health of the patient.

173 There 1is anecdotal support for the assertion that

2

doctors practice defensive nedicine,?? although an "accurate

measurenent of the extent of this phenonmenon is wvirtually

i mpossi bl e. " 233 The Wsconsin Legislative Council  Study
Committee bill file contains a nunber of letters from doctors
who assert they have practiced defensive nedicine. Simlarly,

the CGeneral Accounting Ofice recently found anecdotal evidence
of the practice of defensive nedicine by health care

provi ders. 234

232 American Medical Association, Medical Liability Reform —
NOW 8 (Dec. 3, 2004) , avai |l abl e at http://ww. ama-
assn.org/go/mrnow (indicating that 76% of doctors "believe that
concern about nedical liability litigation has negatively
affected their ability to provide quality care in recent
years.").

233 Office of  Technology Assessnent, u. S. Congr ess,
Def ensi ve Medici ne and Medical Ml practice 3-4 (1994), avail able
at http://ww. wns. princeton. edu/~ota. But see Anerican Medical
Association, Medical Liability Reform — NON 8 (Dec. 3, 2004),
available at http://ww. ama-assn.org/go/mrnow ("The costs of
defensive nedicine are estimted to be between $70-%$126 billion
per year.").

234 U.S. General Accounting Office GAO 03-836, Medical
Mal practice: Inplications of Rising Premiuns on Access to Health
Care 6 (Aug. 2003), available at http://ww. gao. gov.
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1174 Three independent, non-partisan governnental agencies
have found that defensive nedicine cannot be neasured accurately
and does not contribute significantly to the cost of health
care.?® The General Accounting Ofice study found that "the
overall prevalence and costs of [defensive nedicine] have not
been reliably measured."?*®  Findings about defensive medicine

nmust be based on surveys of health care providers, and those

One study limted to elderly Medicare patients with heart
di sease attenpts to quantify the extent to which doctors
practice defensive nedicine without attributing its conclusions
to caps on noneconomc danmages alone, but rather to a
conbi nation of eight different reform neasures. Dani el Kessl er
& Mark McCellan, Do Doctors Practice Defensive Medicine?, 111
Quarterly J. of Econ. 353 (1996). The study's conclusion is
that "treatnment of elderly patients with heart disease does
invol ve 'defensive' nedical practices . . . ." 1d. at 388. The
authors of the study "use[d] longitudinal data on all elderly
Medi care recipients hospitalized for treatnment of a new heart
attack (acute nyocardial infarction, or AM) or of new ischemc
heart disease (IHD) in 1984, 1987, and 1990 . . . " to draw
their limted conclusions. |d. at 354. The study also defined
"defensive nedicine" as "a socially excessive |evel of care,”
which, in turn, was defined as "high expenditures per year of
life saved . . . ." 1d. at 355. Medi ci ne was not "defensive"
if it did not cost as nuch to keep the patient alive.

235 Office of Technology Assessnent, U. S. congr ess,
Def ensi ve Medicine and Medical Mlpractice 4 (1994), available
at  http://ww. wws. princeton. edu/~ota; U S. General Accounting
Ofice GAO 03-836, Medical Malpractice: Inplications of Rising
Prem uns on Access to Health Care 5-6 (Aug. 2003), available at
http://ww. gao. gov; Congressional Budget Ofice, Limting Tort
Liability for Medical Ml practice (Jan. 8, 2004) (available in
Mat t hew Ferdon's Suppl enental Appendi x) .

236 U S. General Accounting Office GAO 03-836, Medical
Mal practice: Inplications of Rising Premiuns on Access to Health
Care, at 6 (Aug. 2003), available at http://ww. gao. gov.
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surveys typically ask [health care providers] if or
how t hey have practiced defensive nedicine but not the
extent of such practices. In addition, very few
physicians tend to respond to these surveys, raising
doubt about how accurately their responses reflect the
practices of all [health care providers]. [ The
results] cannot be generalized nore broadly [beyond
anecdot al evi dence] . %/

O her studies have concluded that defensive nedicine does not
significantly affect the cost of medicine®® and "that 'some so-
called defensive nedicine may be notivated less by liability
concerns than by the inconme it generates for physicians or by

the positive (albeit small) benefits to patients . . . . [The

237 1d. at 6, 28.

238 Office of Technology Assessnment, U. S. congr ess,
Def ensi ve Medi ci ne and Medical Ml practice 18 (1994), available
at http://ww. wws. pri ncet on. edu/ ~ot a.

It is inpossible to accurately neasure the overal
| evel and national cost of defensive nedicine.

Overall, a snmall percentage of diagnhostic procedures—
certainly less than 8 percent—+s likely to be caused
primarily by conscious concern about malpractice

liability. This estimate is based on physicians'
responses to hypothetical clinical scenarios that were
designed to be nmalpractice-sensitive; hence, it

overestimates the rate at which defensive nedicine is
consciously practiced in diagnostic situations.
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Congressi onal Budget Ofice] believes that savings from reducing
def ensi ve nedi ci ne woul d be very smal|.' "2

1175 The evidence does not suggest that a $350,000 cap on
noneconom ¢ danmages is rationally related to the objective of
ensuring quality health <care by preventing doctors from
practicing defensive nedicine. W agree with the non-partisan
Congressional Budget Ofice's finding that evidence of the
effects of defensive medicine was "weak or inconcl usive."?%

1176 The North Dakota Suprenme Court, reaching the sane
result we reach in this case in invalidating North Dakota's cap
on nedi cal mal practice economc and noneconom c danmages,

summarized its holding well, as foll ows:

At the Dbeginning of this opinion we quoted the
preanble of the statute, containing its legislative

pur poses. These include assurance of availability of
conpetent nedical and hospital services at reasonable
cost, elimnation of the expense involved in
nonnmeritorious mal practice cl ai s, provi si on of

adequate conpensation to patients wth neritorious
clainms, and the encouragenent of physicians to enter

239 Boehm supra note 218, at 363 (citing U S. Cong. Budget
Ofice, Limting Tort Liability for Medical Mlpractice 6
(2004)). See also Mchelle M Mllo & Troyen A Brennan,
Deterrence  of Medi cal Errors: Theory and Evidence for
Mal practice Reform 80 Tex. L. Rev. 1595, 1607 (2002)
(discussing potential deterrent effects of nedical nmalpractice
liability and indicating that "[i]t is likely that defensive
medi cine, to the extent that it ever took place, has dimnished
over tinme in response to the growing presence of managed

care.").

240 Congressi onal Budget Ofice, Linmiting Tort Liability for
Medi cal Mal practice (Jan. 8, 2004) (available in Matthew
Ferdon's Suppl enental Appendi Xx).
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into practice in North Dakota and remain in such
practice so long as they are qualified to do so.

Does the limtation of recovery of seriously danmaged
or injured victins of nedical negligence pronote these
ains? W hold that it does not and that it violates
the Equal Protection C ause of the State Constitution.
Certainly the limtation of recovery does not provide
adequate conpensation to patients wth nmeritorious
clainms; on the contrary, it does just the opposite for
the nost seriously injured claimnts. It does nothing
toward the elimnation of nonneritorious clains.
Restrictions on recovery my encourage physicians to
enter into practice and remain in practice, but do so
only at the expense of claimants wth neritorious
cl ai ms. 24

V. OTHER STATUTES

1177 The Fund (and the amci who support the Fund's
position) argue that striking down the $350,000 cap on
noneconom ¢ danages for common-|law nedi cal mal practice actions
will nean the end to caps in a variety of other contexts.?*
This "the sky is falling"” argunent is unpersuasive. W rest our
deci sion on equal protection grounds. Thus, the decision is
l[imted to the statutes (Ws. Stat. 88 655.017 and 893.55(4)(d))

at issue in the instant case and the facts and rationales

notivating and supporting the enactnment of the statutes.

241 Arneson, 270 N.W2d at 135-36.

242 Numerous non-party briefs were received in conjunction
with this case. Non-party briefs were filed by the Wsconsin
Acadeny of Trial Lawyers; Wsconsin Coalition for Civil Justice
and Wsconsin Mnufacturers and Comrerce; Wsconsin Hospital
Associ ati on, I nc. and the Anerican Hospital Associ ati on;
W sconsin Insurance Alliance, Physicians |nsurance Conpany of
W sconsin and Property Casualty Insurers Association of America;
and Wsconsin Medical Society and the Anmerican Medical
Associ ati on.
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178 To determine the constitutionality of a statute, the
classification in the statute nust be analyzed along with the
obj ectives of the statute. The anal ysis of each statute under
equal protection wll be different if circunstances so warrant,
because the facts and rationales notivating and supporting the
enactnment of the statutes wll nost likely be different. Past
W sconsin challenges to various statutes that inpact danages
awards illustrate this point.

179 First, our decision does not inpinge on the no-fault
guaranteed recovery workers' conpensation system that replaced
causes of action against enployers.

1180 Second, and perhaps nore closely anal ogous to the cap
on noneconon ¢ damage awards in the instant case, is Ws. Stat.
8§ 81.15, which caps the recovery of damges in actions for
damages caused by hi ghway defects. This statute has survived a
constitutional challenge.?* Minicipalities were imune from
suit at the adoption of the Wsconsin constitution, and concern
about public finances as a result of nunerous actions against
muni ci palities for highway defects has justified the cap
involved in that statute.

181 Third, amci also point wus to another arguably
anal ogous statute: Wsconsin's conparative negligence provision,
set forth in Ws. Stat. § 895.045(1). This statute does not

provide a cap on danmmges, but it adjusts the amount of danmages

243 See Sambs v. City of Brookfield, 97 Ws. 2d 356, 293
N. W 2d 504 (1980).
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owed by a particular defendant based on the conparative
negligence of the plaintiff. Amici do not argue that this
statute viol ates equal protection.?*

1182 The am cus brief of the Wsconsin Coalition for G vi
Justice and Wsconsin Manufacturers and Commerce gives yet
anot her exanple of what proponents of the cap call a statutory
"mani pul ation" of a jury damage award, the so-called "seat belt

def ense. " %%

This statute operates as a reverse cap on danmages.
If a jury makes a finding, for exanple, that 30% of the danmage
caused to a plaintiff is due to the plaintiff's failure to wear
a seat belt, the statute creates a ceiling on the plaintiff's
l[iability for failure to wear a seat belt at 15% The argunent
seens to go to the right to trial by jury. No equal protection
chal | enges have been nade to the seat belt defense statute.

1183 We are therefore unconvinced that our holding today in
any way underm nes any of the statutes discussed by the Fund and
am ci . 2%°

VI . CONCLUSI ON

1184 The court nust presune that the |egislature's judgnent

was sound and | ook for support for the legislative act. But the

court cannot accept rationales so broad and specul ative that

244 See  @uzman, 240 Ws. 2d 559, {54 (Schudson, J.,
di ssenting) (asserting this statute is consistent with right to
trial by jury).

245 See W's. Stat. § 347.48(2m(g).

246 ther statutes linit danmmges in certain circunstances.
These statutes have not been raised or briefed by the parti es.
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they justify any enactnent. "[While the connection between
means and ends need not be precise, it, at |east, nust have sone
obj ective basis."?*

1185 Wiile we adhere to the concept of judicial restraint
t hat cautions against substituting judicial opinion for the wl|l
of the legislature, we do not abdicate judicial responsibility.
To hold that a rational basis exists for the $350,000 statutory
cap on noneconom ¢ damages in nedical nmalpractice cases would
anount to appl yi ng a j udi ci al r ubber st anp to an
unconstitutional statute.

1186 The invalid cap can be severed from the remainder of
chapter 655 wthout frustrating the legislature's purpose in
enacting chapter 655.2% Chapter 655 has existed both with and
w t hout a cap on noneconom ¢ damages since 1975.

1187 For the reasons set forth, we conclude that the
chal | engers have net their burden and have denonstrated that the
$350,000 cap in Ws. Stat. 88 655.017 and 893.55(4)(d) is
unconstitutional beyond a reasonable doubt. W hold that the
$350, 000 cap on noneconomc nedical nmalpractice damages set
forth in Ws. Stat. 88 655.017 and 893.55(4)(d) (adjusted for
inflation) violates the wequal protection guarantees of the
W sconsin Constitution. W therefore need not, and do not,
address the other ~constitutional challenges Matthew Ferdon

asserts agai nst the cap.

247 Logan, 455 U.S. at 442 (Blackmun, J., concurring).

248 See Ws. Stat. § 990.001(11).
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1188 For the reasons set forth, we do not address the
second and third questions presented and remand them to the
circuit court. Accordingly, we reverse the decision of the
court of appeals and renmand the cause to the circuit court for
further proceedi ngs not inconsistent with this opinion.

By the Court.—Fhe decision of the court of appeals is

reversed and the cause renanded.
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1189 N. PATRI CK CROOKS, J. (concurring). I join the
majority opinion and its holding that the $350,000 cap on
noneconom ¢ nedical mal practice damages in Ws. Stat. 88 655.015

and 893.55(4)(d) (2001-02) (adjusted for inflation) violates the

equal protection guarantees of Article 1, Section 1 of the
W sconsin Constitution. See nmgjority op., f10. Il wite
separately, however, to enphasize that statutory caps on

noneconom ¢ damages in nedical malpractice cases, or statutory
caps in general, can be constitutional. Wile the nmgjority
states that this case does not take issue wth the
constitutionality of all statutory caps, see mmjority op., 913,
| want to stress that such caps can satisfy the requirenents of
the Wsconsin Constitution. However, | am convinced that the
current cap on noneconomc nedical nmalpractice danages is
unconstitutional. The stated |egislative objectives, when
reviewed in accord wth a rational basis test, provi de
insufficient justification for that cap under the equal
protection clause and, further, the $350,000 cap is too low to
satisfy the right to a jury trial as guaranteed in Article I,
Section 5, when considered in conjunction with the right to a

remedy in Article |, Section 92 of the Wsconsin Constitution.

L' Article I, Section 5 of the Wsconsin Constitution states
in relevant part:

The right of trial by jury shall remain inviolate, and
shall extend to all cases at law without regard to the
anount in controversy; but a jury trial may be waived
by the parties in all cases in the manner prescribed
by | aw. Provi ded, however, that the |egislature nmay,
from tine to time, by statute provide that a valid
verdict, in civil cases, nmay be based on the votes of
1
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190 In Wsconsin, the history behind the legislature's
setting of caps for noneconom c danmages in nedical malpractice
actions denonstrates arbitrariness, and leads to a conclusion
that a rational basis justifying the present cap was, and is,
| acki ng. Wen Ws. Stat. ch. 655 was first enacted in 1975
there was no cap on nonecononmc danages, but a $500,000
conditional cap that could be triggered if the Wsconsin Patient
Compensation Fund's cash-flow was in jeopardy. See mmjority
op., 9133. Then, in 1986, the legislature set the cap at
$1, 000, 000. This $1, 000,000 cap rermained in effect until 1991,
when a sunset provision becane effective. There was no cap on
noneconom ¢ damages from 1991 until the legislature passed the
current statutory cap of $350,000 in 1995. Thus, the caps
changed from nothing, to $1,000,000, back to nothing, and
finally to $350,000 over the course of 20 years.

1191 The legislative history behind this current cap
further reveals no rational basis justification for settling on
the armount of $350, 000. The bill involved, as originally
drafted, set a cap on nonecononi c damages at $250,000. However,

a nunber of alternatives were suggested throughout the

a specified nunber of the jury, not less than five-
si xt hs thereof.

2 Article I, Section 9 of the Wsconsin Constitution states
in relevant part: "Every person is entitled to a certain renedy
in the laws for all injuries, or wongs which he may receive in

his person, property, or character; he ought to obtain justice
freely, and wi thout being obliged to purchase it, conpletely and
W thout denial, pronptly and w thout delay, conformably to the
| aws. "
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| egi slative process, ranging from $1,000,000, to nothing, to
$250, 000, to $350, 000. The final act set the cap at $350, 000,
wi t hout providing any explanation for the junp from the original
$250, 000. See majority op., 9Y136-37. It appears quite clear
that the legislature settled on an amount for the noneconom c
damage cap without a rational basis for doing so. It seens as
if the $350,000 figure was plucked out of thin air. Such an
arbitrary cap, see majority op., 91110, 177, "is violative of the
equal protection clause in the Wsconsin Constitution, since it
unduly burdens nedical mal practice clainmants without a rational

basis that justifies . its stated |egislative objectives.

Maurin v. Hall, 2004 W 100, Y214, 274 Ws. 2d 28, 682 N w2d

866, (Abrahamson, C.J. and Crooks, J., concurring). Statutory

caps must be reasonable, not arbitrary, and nust rest upon
some ground of difference having a fair and substantial relation
to the object of the legislation' in order to satisfy State

equal protection guarantees."” Carson v. Maurer, 424 A 2d 825

(N.H 1980) (citation omtted).

1192 | also conclude that this cap on noneconom c damages
violates Article I, Section 5 when linked to Article I, Section
9 of the Wsconsin Constitution. Although the majority opinion
does not fully address this issue, | conclude that these two
provi sions of the Wsconsin Constitution may be applied together
to determ ne whether the noneconom c damages cap of $350, 000 was
set unreasonably low, thus meking it wunconstitutional on that

basis as well. See Maurin, 274 Ws. 2d 28, 91197 (Abrahanson,

C.J. and Crooks, J., concurring). In this case, the jury
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awar ded Ferdon $700,000 in noneconom ¢ danmages. The circuit
court, however, had no choice but to reduce these damages to
$410, 322—+the equivalent of the $350,000 cap adjusted for
i nflation. Consequently, Ferdon lost a significant portion of
the full damage award—nrore than 41 percent—as determ ned by
the jury. The jury verdict for damages was reduced by $289, 678
in light of the $350,000 cap. VWaile | recognize that the
| egi slature nay place a statutory cap on nonecononic damages in
nmedi cal nal practice actions, the cap cannot be set unreasonably
low.® If $1,000,000 was the appropriate figure for the cap in
1986, how can a $350,000 cap satisfy the constitutiona
requi renents nine years later? "Such a |low cap on nonecononic

damages effectively denies plaintiffs the constitutional right

to trial by jury under Article I, Section 5 and, in turn, to a
remedy as guaranteed by Article |, Section 9 of the Wsconsin
Constitution.”™ 1d. (footnote omtted).

1193 As Chief Justice Abrahamson and | noted in the Maurin
concurrence, other jurisdictions have found simlar state
constitutional violations resulting from noneconom c danage caps
in medical malpractice actions. For example, the Florida
Suprene Court struck down its legislature's attenpt to inpose a

$450, 000 cap on noneconom ¢ danmages. In Smith v. Departnent of

31 agree with the majority opinion that a statutory cap set
too low nay also violate the equal protection clause of the
W sconsin Constitution: "W have said that a statutory limt on
tort recoveries may violate equal protection guarantees if the
l[imtation is harsh and unreasonable, that is, if the [imtation
is too low when considered in relation to the danmages
sustained.” Majority op., Y111 (citations omtted).

4
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| nsurance, 507 So.2d 1080 (Fla. 1987), the court read two
provisions of its state constitution—access to courts for
redress for a particular injury and trial by jury—n

conjunction with one another. 1In doing so, the court stated:

Access to courts is granted for the purpose of
redressing injuries. A plaintiff who receives a jury
verdict for, e.g., $1,000,000, has not received a
constitutional redress for injuries if the legislature
statutorily, and arbitrarily, caps the recovery at
$450, 000. Nor, we add, because the verdict is being

arbitrarily capped, is the plaintiff receiving the
constitutional benefit of a jury trial as we have
heretof ore understood that right. Further, if the

|l egislature may constitutionally cap recovery at
$450, 000, there is no discernible reason why it could
not cap the recovery at sone other figure, perhaps
$50, 000 or $1, 000, or even $1.

Id. at 1088-89.

9194 In Maine, the Suprene Judicial Court determ ned that a
statutory cap set too low could result in a denial of the
constitutional right to trial by jury and a denial of the right

to a renedy. In Peters v. Saft, 597 A 2d 50 (Me. 1991), the

court stated that "it is conceivable that a statute could [imt
the neasure of tort damages so drastically that it would result

in a denial of the right to trial by jury and the denial of a
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remedy. . . ." Id. at 53. O her states have thought it
necessary to overturn caps on simlar grounds.?

195 In sum | conclude that this particular cap on
noneconm ¢ danages, set arbitrarily and unreasonably |ow by the
| egislature, violates Article I, Section 1, as well as Article
|, Section 5 interpreted in conjunction with Article I, Section
9, of the Wsconsin Constitution.

1196 W sconsin can have a constitutional cap on noneconom c
damages in nedical nmalpractice actions, but there nust be a
rational basis so that the legislative objectives provide
legitimate justification, and the cap nust not be set so |ow as
to defeat the rights of Wsconsin citizens to jury trials and to

legal renmedies for wongs inflicted for which there should be

r edr ess.

4 See al so Kansas Mal practice Victins Coalition v. Bell, 757
P.2d 251 (Kan. 1988), overruled in part not relevant here, by
Bair v. Peck, 811 P.2d 1176 (Kan. 1991) (The Kansas Suprene
Court struck down a bill capping nonecononic damages, finding
themto be arbitrary and in violation of both the right to trial
by jury and the right to a renmedy wunder the Kansas
Constitution.); Lucas v. United States, 757 S.W2d 687, 690
(Tex. 1988) (citation omtted) (the Texas Supreme Court held
that a statutory cap on noneconom c damages limted a litigant's
"right of access to the courts for a 'renedy by due course of
law. ' ").
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1197 For these reasons, | respectfully concur.
1198 | am authorized to state that Justice LOU S B. BUTLER,

JR joins in this concurrence.



No. 2003AP988. dtp

1199 DAVID T. PROSSER, J. (di ssenting). Mat t hew Ferdon
suffered a life-changing injury to his arm at birth as the
result of nmedical malpractice. He deserves fair conpensation
Years ago the legislature established a patients conpensation
system including mandatory health care provider insurance and a
Patients Conpensation Fund, that wll assure that Matthew and
other nedical nmalpractice victins receive all the economc
damages such as nedical expenses, physical therapy, and |oss of
earnings and earning capacity, that a judge or jury is prepared
to award.

200 To stabilize liability <costs in this guaranteed
paynent system the |egislature capped nonecononm ¢ damages that
conpensate a patient for such unquantifiable harms as pain and
suf fering. In 1995 this cap was $350, 000. Because it was
i ndexed for inflation, the cap today is $445, 775.

201 Caps on noneconom ¢ damages are part of a broad
legislative strategy to keep health <care affordable and
available in a way that will benefit Wsconsinites as a whole
Even when this strategy works exactly as intended, it has the
effect of limting the noneconom c damages for sone patients.

202 The principal issue presented in this case is whether
the cap on noneconom ¢ damages in Wsconsin nedical nalpractice
cases is constitutional.

1203 Some menbers of the court, irrespective of what they
say in this opinion, believe that all caps on nonecononic

damages are unconstitutional. In his concurrence, Justice N
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Patrick Crooks contends that sone damage caps are constitutional
but not the cap set by the legislature in this case.
1204 "Qur form of governnent provides for one |egislature,

not two." Flynn v. DOA, 216 Ws. 2d 521, 529, 576 N W2d 245

(1998). This court is not nmeant to function as a "super-

| egi sl ature,” constantly second-guessing the policy choices made

by the | egislature and governor. In part, this is because
The legislature has the ability to hear from
everybody—spl aintiffs’ | awyers, heal th care
pr of essi onal s, defense | awyers, consuner gr oups,
unions, and large and snmall business. . . . And,
ultimately, legislators nmake a judgnent. If the
people who elected the legislators do not Ilike the

solution, the voters have a good renedy every two
years: retire those who supported laws the voters
di sfavor.

Victor Schwartz, Judicial Nullification of Tort Reform |gnoring

Hi story, Logic, and Fundanentals of Constitutional Law, 31 Seton

Hall L. Rev. 688, 689 (2001).

1205 Today, a mnmmjority of this <court utilizes several
unacceptable tactics to invalidate a | egislative act.

1206 First, t he majority relies on the Wsconsin
Constitution, not the United States Constitution, to nullify
| egislation. This tactic assures that the court's decision wll
receive mniml scrutiny from legal scholars and no review by
the United States Suprene Court.

1207 Second, the mpjority alters the test for review ng the
constitutionality of legislation on equal protection grounds,
where the legislation does not affect a fundamental right. I t

noves from a "rational basis" test, long established in our |aw,
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to an internediate scrutiny test which it euphem stically |abels
"rational basis with teeth.”

1208 Thi rd, t he majority | ays t he gr oundwor k for
invalidating other danage caps and preventing the |legislature
from responding to this decision. Wen the court insulates its
decisions from review by the United States Suprene Court and
response by other branches of state governnent, it is
effectively destroying the <checks and balances in our
constitutional system

1209 Fourth, the mpjority marshals non-Wsconsin studies
and articles to underm ne decisions made in and for Wsconsin by
our | egislature. The use of these studies is selective, not
conprehensive, so that non-Wsconsin studies that would support
our legislation are played down, overl ooked, or disregarded.

1210 Finally, in direct contradiction to the applicable
| evel of scrutiny, the majority systematically mnimzes the
i nportance of facts that support the constitutionality of the
| egi sl ation. For instance, the mmjority ignores the fact that
certain types of nmalpractice insurance prem uns have actually
decreased in Wsconsin, while simlar premuns have clinbed in

ot her states.

1211 In this dissent, I wll concentrate on three issues.
First, I will discuss the majority's adoption of "rational basis
with teeth,” which, in reality, "is sinply internediate scrutiny

without an articulation of the factors that triggered it."?!

! Gayle Lynn Pettinga, Note, Rational Basis Wth Bite:
Internmediate Scrutiny By Any O her Nane, 62 Ind. L.J. 779, 780
(1987).
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Second, | wll discuss the broad sweep of the majority's
rationale in relation to the narrow i ssue before the court.

212 Finally, | wll take 1issue wth the mjority's
conclusion that the legislature had no rational basis for
enacting the nedical mal practi ce noneconom ¢ danage cap.

I

1213 First, I disagree wth the mjority's ultimte

determ nation of the applicable |evel of scrutiny.

214 Initially, the mjority states: "W agree wth the

Fund that rational basi s, not strict scrutiny, is the
appropriate level of scrutiny in the present case.” Majority
op., 165. But the opinion gives rational basis a "nakeover,"
and it reappears as "rational basis with teeth.” ("Wether the

| evel of scrutiny is called rational basis, rational basis wth
teeth, or neaningful rational basis, it is this standard we now
apply in this case.” Majority op., 180.) This obfuscation
inplies that these three standards are equival ent.

1215 It should be apparent that these three different

standards are not equivalent.? The "rational basis with teeth"

2In a few cases decided in the 1980s, the United States
Suprene Court appeared to use a higher order of rational basis
review in a handful of cases wthout ever using the phrase
"rational basis with bite." See, e.g., Cty of deburne v.
Cleburne Living Cr., 473 U S. 432, 440 (1985); WIllianms v.
Vernmont, 472 U.S. 14, 22-23 (1985); Zobel v. WIlians, 457 U S
55 (1982).

In City of O eburne, Justice Thurgood Marshall blasted the
majority for its deception:

To be sure, the Court does not |abel its handi work
hei ghtened scrutiny, and perhaps the nethod enployed
4
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must hereafter be called "second order"” rational-basis
review rather than "heightened scrutiny." But however
| abel ed, the rational basis test invoked today is nost
assuredly not the rational-basis test of WIlianson v.
Lee Optical of Cklahoma, Inc.; 348 U S. 483, (1955),
Allied Stores of Chio, Inc. v. Bowers, 358 U S. 522
(1959), and their progeny.

City of Cleburne, 473 U S. at 458 (Marshall, J., concurring
in part and dissenting in part).

Justice Marshall forecast that "[t]he suggestion that the
traditional rational -basis test allows this sort of
searching inquiry creates precedent for this Court and
| owner courts to subj ect econom c and conmerci a
classifications to simlar and searching 'ordinary’
rational -basis review—a small and regrettable step back
toward the days of Lochner v. New York, 198 U. S. 45, 25
S.Ct. 539, 49 L.Ed. 937 (1905)." 1d. at 459-60.

The Lochner Court's infamous wusurpation of |Ilegislative
power has been relegated to the ash heap of history.
Witing for the mgjority in Ferguson v. Skrupa, 372 U.S.
726 (1963), Justice Black summed up the Court's repudiation
of Lochner:

[ Lochner] has long since been discarded. W have
returned to the original constitutional proposition
that courts do not substitute their social and
economc beliefs for the judgnent of |Ilegislative
bodies, who are elected to pass |aws. As this Court
stated in a unaninous opinion in 1941, "W are not
concerned . . . with t he w sdom need, or
appropriateness of the legislation.” Legi sl ative
bodi es have broad scope to experinent with economc
problens, and this Court does not sit to "subject the
State to an intolerable supervision hostile to the
basi c principles of our Governnent "

Ferguson, 372 U. S. at 730.

This court has also recognized that rational basis wth
"bite" is equivalent to "a mddle level tier of judicial
scrutiny."” State ex rel. Watts v. Conbined Comunity
Servs., 122 Ws. 2d 65, 81 n.8, 362 N.W2d 104 (1984). See
also S. Dakota Farm Bureau, Inc. v. Hazeltine, 202 F. Supp.
2d 1020, 1048 n.3 (D.S.D. 2002) ("rational basis with bite"
is "heightened scrutiny"); Am Fed'n of Gov't Enployees
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standard is actually closer to the "internediate |evel of
scrutiny” than to rational basis review. Conpare the follow ng

definitions: 1) "Under internediate scrutiny, the classification

nmust serve i nport ant gover nient al obj ectives and be

substantially related to achievenent of those objectives.

Majority op., 9163 (citing Craig v. Boren, 429 U S. 190, 197

(1976)); 2) The rational basis with teeth standard

focuses on the legislative neans used to achieve the
ends. This standard sinply requires the court to
conduct an i nquiry to determ ne whet her t he
| egislation has nore than a specul ative tendency as
the nmeans for furthering a valid |egislative purpose.
"The State may not rely on a classification whose
relationship to an asserted goal is so attenuated as
to render the distinction arbitrary or irrational."

Majority op., 178 (citing Gerald Gunther, In Search of Evolving

Doctrine on a Changing Court: A Mdel for a Newer Equal

Protection, 86 Harv. L. Rev. 1, 18-19 (1972)). Equati ng
“rational basi s" and “rational basi s W th bi te" IS
"indefensible,” a nere sleight-of-hand presagi ng the application
of hei ghtened scrutiny without the |abel.?3

216 By contrast, the "rational basis" standard that this

court has long adhered to is nuch nore deferential.

"A legislative classification is presuned to be

val i d. The burden of proof is upon the challenging
party to establish the invalidity of a statutory
cl assification. Any reasonable basis for t he
classification will validate the statute. . . . The

basic test is not whether sonme inequality results from

(AFL-C1 O v. United States, 195 F. Supp. 2d 4, 12 n.12
(D.D.C. 2002).

3 Pettinga, supra n.1, at 802.

6
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the «classification, but whether there exists any
reasonabl e basis to justify the classification.

"Judicial response to a challenged |egislative
classification requires only that the reviewi ng court
| ocate sonme reasonable basis for the classification
made. The public policy involved is for the
| egi sl ature, not the courts, to determne."

Sanbs v. City of Brookfield, 97 Ws. 2d 356, 371, 293 N W2d 504

(1980) (citation omtted). Perfection is not required: the
rational basis test, properly stated and understood, "does not
require a statute to treat all persons identically, but it
mandat es that any distinction have sone rel evance to the purpose

for which the classification is nade." Doering v. WEA Ins.

Goup, 193 Ws. 2d 118, 131-32, 532 N.W2d 432 (1995).

1217 The majority opinion's extensive discussion of the
appropriate level of scrutiny stands in stark contradiction to
our earlier cases. In cases |ike Sanbs, the court was able to
state the rational basis test in a few paragraphs. Here, pages
and pages of obfuscation are required to disguise the nmgjority's
adoption of a new level of scrutiny never wused before in
W sconsi n. This requires the concurrence to refer to "a

rational basis test" rather than "the rational basis test."”

Justice Crooks' concurrence, 91189. In Wsconsin, until today,
there was only one "rational basis test.” Now there are two.
218 Constitutional |aw scholar Laurence Tribe describes

rational basis with bite as "covertly heightened scrutiny," and
warns that "covert use [of heightened scrutiny] presents dangers

of its own." 2 Laurence H. Tribe, Anerican Constitutional Law

8§ 16.3 at 1443, 1445 (2d ed. 1988). Such a practice pronotes
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arbitrariness and allows courts to "remain essentially
unaccountable.” Id.

1219 The "unaccountability" Professor Tribe warns of is
sinple to perceive. In future cases, the mgjority will be able
to rely on "rational basis with teeth” to invalidate |egislation
that does not suit the nmpjority's fancy.

1220 Professor Tribe further cautions that "with no
articulated principle guiding the use of this nobre searching
inquiry, even routine econonmc regulations may fromtinme to tine
succunb to a form of review remniscent of the Lochner era.”
Today, the majority inaugurates the "Ferdon era.”

221 As the mpjority admts, mjority op., 179 n.95, Tribe

argues that "A far better approach would subject to heightened

review only those classifications determned to be quasi-suspect

after explicit judicial debate over the reasons for so regarding

t hem . 2 Laurence Tribe, Anerican Constitutional Law,

§ 16.3 at 1445 (2d ed. 1988) (enphasis added).
222 The choice of the applicable level of scrutiny is
extrenely inportant. One treatise examning courts' treatnent

of noneconom ¢ damage caps notes that,

[t] hose decisions that have applied a rational basis
test have alnost uniformly upheld the statutory caps
on noneconom ¢ damages. In contrast, where the courts
have invalidated such Jlaws on equal protection
grounds, the governing test has been nore stringent,
usually an "internediate" level of scrutiny, or
"hei ghtened scrutiny, but not as demanding as strict
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scrutiny.” 3 Jacob A Stein, Stein on Personal Injury
Damages § 19:3 (3d ed. 2005).*

1223 The mjority equates "rational basis”™ and "rational
basis with teeth" as if the choice between them is uninportant.
In fact the opposite is true: when process is respected, the
| evel of scrutiny is often outconme-determnative. The
majority's result-oriented focus nade it necessary to disguise
the level of scrutiny in an attenpt to justify its result.

[

224 Second, | object to the exceedingly broad scope of the
majority's rationale, in light of the narrow issue before us.
The majority's studies and statistics are geared to support its
position that the cap violates equal protection because "[t]hose
who suffer the nost severe injuries wll not be fully
conpensated for their noneconomc damages, while those who
suffer relatively mnor injuries with |ower noneconom c danages
will be fully conpensated.” Majority op., 198.

225 Such a statenent would be true of any cap on damages.

Al caps have that effect.® A perfect exanple is the cap

“ See also Mtchell S. Berger, Following the Doctor's
Orders—€aps on Nonecononmic Damages in Medical Mlpractice
Cases, 22 Rutgers L.J. 173, 195-96 (1990) ("Those courts which
have invalidated caps invariably apply a higher degree of
scrutiny than the rational relationship test.").

° See, e.g., Ws. Stat. 8§ 893.82(6) (caps damages for
plaintiffs suing state enployees at $250, 000). See also
Ws. Stat. § 893.80(3) (caps dammges for certain offenses
commtted by governnent officials in their official capacity at
$50, 000; when offense is by a volunteer fire conpany, danmages
cannot exceed $25,000); Ws. Stat. 8§ 895.04(4) (caps damages for
wongful death of a mnor at $500,000 and wongful death of an
adult at $350,000); Ws. Stat. 8 973.20(4m) (limts, in some
circunstances, the anmpbunt of restitution to be paid by a
def endant convicted of certain sexual crines to $10, 000).

9
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limting damages agai nst state enpl oyees to $250, 000.° Under the
majority opinion, a plaintiff alleging that a state-enployed
heal t h-care provider injured him could claiman equal protection
violation on several theories. First, consistent with the
majority opinion, the plaintiff could claim that the cap
discrimnates against plaintiffs who obtain awards above the
cap. Second, the plaintiff could conplain that the cap
di scrim nates against young patients and patients with multiple
famly menbers. Third, the plaintiff could claim that the cap
creates two classes of plaintiffs: those injured by state-
enpl oyed health care providers and those injured by private
health care providers. In light of this opinion, if an
appropriate case were to cone before us, the mgjority would have
difficulty distinguishing a cap on nalpractice by governnent-
enpl oyed health care providers from a cap on nalpractice by
private health care providers.

1226 It must be renenbered in assessing the mjority's
di savowal of any inpact of its decision beyond this case that
the mpjority wuses and quotes sone of the reasoning that
invalidated the retroactive application of a $1,000, 000

noneconom ¢ danmages cap. Martin v. Richards, 192 Ws. 2d 156,

210, 531 Nw2d 70 (1995). And just a year ago, two nenbers of
the current majority voted to strike down the cap on wongful

death danmmges.’ The nmgjority denounces any cap on nedical

5 Ws. Stat. § 893.82(6).

" Maurin v. Hall, 2004 W 100, 9197, 274 Ws. 2d 28, 682
N. W2d 866 (Abrahanson, C. J., and Crooks, J., concurring).

10
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mal practice because it "dimnishes the deterrent effect of tort

I aw. Majority op., 989. The inplication is that nedical
doctors feel free to act negligently sinply because there is a
cap on noneconom c danages. The mgjority's citation of
authority for this assertion is taken out of context, and stands
only for the proposition that tort law is supposed to have a
deterrent effect. Nothing in the cited hornbook discusses
whet her caps add to or detract fromthis effect.
1]

1227 Finally, | strongly disagree wth the mjority's
conclusion that the legislature did not have a rational basis to
enact the cap on noneconom c danages in nedical nmalpractice
actions contained in Ws. Stat. § 893.55(4)(d).

1228 To understand the legislature's notivations, one nust
understand the history of the burgeoning nedical nmalpractice
probl em over the final quarter of the twentieth century.

1229 As of 1975, the legislature believed it faced a health

care crisis. Ch. 37, Laws of 1975; see also Maurin v. Hall,

2004 W 100, 1949-50, 274 Ws. 2d 28, 682 N W2d 866; State ex
rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 509, 261 N W2d 434

(1978). Accordingly, it created chapter 655 of the statutes.
Ch. 37, Laws of 1975. As part of that endeavor, it nade el even
findings regarding the nature of the crisis. 8§ 1, ch. 37, Laws
of 1975; mmjority op., 986 n.101. Having set forth the
| egislative findings, the majority takes it wupon itself to

"sunmari ze" the legislative findings into five judicial

11
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findi ngs. Majority op., 986. From these summarized findings,
the majority "deduces" |egislative objectives.

1230 The nmjority alleges that the first "objective" is
"[e]nsur[ing] adequate conpensation for wvictinms of nedical
mal practice with nmeritorious injury clains.” Myjority op., T91.

231 The second objective, according to the mgjority, is to
reduce the size of nedical nalpractice awards, thereby reducing
mal practice insurance premuns. Myjority op., 92.

232 The third objective, according to the majority, is to
keep the annual Fund assessnents at a reasonable rate and
protect the Fund's financial status. Mijority op., 193.

1233 The fourth objective, according to the mgjority, is to
reduce overall health care costs. Myjority op., T94.

1234 The fifth objective, according to the majority, is to
encourage health <care providers to practice in Wsconsin,
reducing the practice of defensive nedicine, and retaining
mal practice insurers in Wsconsin. Mjority op., 195.

1235 The majority takes a novel approach to nullifying the
damage cap. Instead of concentrating its fire on Wsconsin's
enactnent of the damage cap, the mjority attacks the
effectiveness of any cap on noneconom ¢ danmages anywhere, and
concludes that no such cap has had any effect at all on any of
the five legislative objectives it deduced.

1236 The breadth of this holding is staggering. It means
that, contrary to the mgjority's narrow statenent of the issue,
it wll be very difficult for Wsconsin legislators to re-enact

a cap on noneconom c damages in the future. The nmgjority has

12
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attenpted to insulate its ruling from legislative reaction and

redress by making its ruling so broad.

1237 Accordingly, in the following sections of this
dissent, | am conpelled to cite not only |ocal studies that show
t he ef fectiveness of t he cap cont ai ned in
Ws. Stat. 8§ 893.55(4)(d), but al so nat i onal studi es

establishing the effectiveness of nedical mal practice caps.

1238 The majority concludes that there is no rational
relationship to any of the five objectives that it says m ght
justify the cap. It is wong on every count.

A. The Danage Cap Helps Ensure Adequate Conpensation at
Reasonabl e Cost

1239 The majority's first "legislative objective,” ensuring
adequate conpensation for plaintiffs, is not explicitly listed
in the statutory findings. Nevertheless, it represents a
reasonabl e summation of the whole purpose of Chapter 655 and

exposes the absurdity of this court's holding that nedica

residents are not covered by Chapter 655. See Phelps .
Physi cians Ins. Co. , 2005 wW 85, _ Ws. 2d L
NW2ad

1240 As Justice Roggensack carefully explains in her
di ssent, Wsconsin's patients conpensation system guarantees
unlimted coverage of econom c damages obtained in a settlenent
or at trial. It requires doctors to purchase liability
i nsurance coverage and requires health care providers to pay

annual assessnments into the Fund. Thus, a cap helps ensure

13
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predi ctable and certain conpensation for nedical nmalpractice
patients.

241 By contrast, plaintiffs in other kinds of tort cases,
even wongful death suits in which there is a statutory cap,
sonetimes may be able to prove nore than a mllion dollars in
noneconom ¢ damages but they are rarely able to recover that
anount from defendants. That is why underinsured notorist
coverage is so inportant in notor vehicle accidents.

1242 The mjority belittles Ferdon's $410,000 award in
noneconomni ¢ danages to supplenent his $403,000 award for future

nmedi cal expenses. This noney wll be paid. How many notorists

purchase $500,000 in liability coverage in the event they injure
anot her notorist, or $500,000 in underinsured notorist coverage
for situations in which they are injured by another driver? |If
Ferdon were to suffer an equivalent injury in a work-related
accident, would workers' conpensation paynents even cone close
to the total paynment in this case?

1243 To under st and t he stabilizing ef f ect of t he
noneconom ¢ damage cap, one nust understand the nature of the
unrefornmed nmedical nalpractice liability system "Taken as a
whol e, the [unrefornmed] nedical liability system appears to be,
quite sinply, ineffective at consistently penalizing negligence.

Appropriate acts of nedical care can easily result in large

14
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damage awards, while true acts of negligence go unpunished."?

According to sonme studies, close to 70% of clainms result in no
payment, while a small amount of clains result in huge paynents.®
Because of frustration with the system only about 1.5 percent
of patients actually injured by nedical nmalpractice even file a
claim?®

244 The Wsconsin Conm ssioner of Insurance recently

extolled the predictability and stability the statutory cap

8 U.S. Congress, Joint Economic Conmittee, Liability for
Medi cal WMal practice: Issues and Evidence at 11 (May 2003)
(hereinafter U S. Congress, Joint Economc Committee, Liability
for Medical Ml practice). The majority disparages the Joint
Econom ¢ Conmmittee report as a "policy paper,” despite the fact
that the report cites abundant independent statistical evidence
in support of its bottomline conclusion: caps work.

® According to one recent study, in a sanple of 5524
mal practice cases, "0.9% resulted in jury verdicts for the
plaintiff, 27.4% were settled before trial, 67.7% were dropped
or dismissed, and 4% ended in a verdict for the defendant."
Wlliam P. Qunnar, |Is There An Acceptable Answer To Rising
Medi cal Malpractice Premuns?, 13 Annals Health L. 465, 477
(2004) .

0 United States Department of Health & Human Services,
Addressing the New Health Care Crisis: Reformng the Medica
Litigation Systemto Inprove the Quality of Health Care 15 (Mar.
3, 2003) (citing AR Localio, A G Lawhers, et al., Relation
bet ween nul practice clains and adverse events due to negligence:
Results of the Harvard Medical Practice Study 111, 325 New Eng.
J. Med. 245 (July 25, 1991)) (hereinafter United States
Department of Health & Human Services, Addressing the New Health
Care Crisis). The majority disparages the DHHS report as a
"policy paper," despite the fact that the report cites abundant
i ndependent statistical evidence in support of its bottom line
concl usi on: caps work.
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brings to the nedical malpractice legal arena.?!! Caps may
contribute to an increased percentage of settlenents, because
plaintiffs are aware that unlimted nonecononm c danmages are not
avai | abl e.

245 The mpjority focuses all its attention on the few
medi cal mal practice patients who do not benefit from the
statutory schene. This small mnority of cases does not nmake
the statutory schene irrational
B. The Damage Cap Reduces the Size of Malpractice Awards,
Ther eby Reducing the Size of Ml practice |Insurance Prem uns

246 The mpjority's second "objective" can be broken down
into two conponent objectives: reducing the size of malpractice
awar ds and reducing the size of mal practice insurance prem uns.

1. The Cap Reduces the Size of Ml practice Awards

1247 1t would seem to be a sinple, mathematical certainty
that the cap on noneconom ¢ damages reduces the size of sone
mal practice cl ai ns. However, the majority finds a way to
di sagree even with this unremarkabl e proposition, relying on two
princi pal sources: older studies quoted in Martin and reports by
the Wsconsin Conm ssioner of |nsurance. One of the amci
supporting the plaintiff asked the court to consider other
national data such as the Internet "Wiss Ratings.” None of the
three sources provides substantial support for the majority's

posi tion.

1 Wsconsin Ofice of the Conmi ssioner of Insurance, Report
on the Inpact of 1995 Wsconsin Act 10 3-4 (May 12, 2005)
(enmphasis added) (hereinafter Report on the Inpact of 1995
W sconsin Act 10).

16
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a. Martin v. Richards

248 In Martin, this court cited a 1986 study by the U S
Department of Justice purporting to show that "few individuals
recei ve noneconom ¢ danmmges in excess of $1,000, 000." Martin,
192 Ws. 2d at 203. The Martin court also considered other
courts' statenents of the average |evel of awards as of 1970,
and as of 1980. Id. | do not dispute the accuracy of these 20
to 35-year old figures.

1249 Nonet hel ess, the nedi cal mal practice climate has
changed in recent decades.

1250 In 2003, a federal agency reported that "[t]he nunber
of paynents of $1 nmillion or nore reported to the [National
Practitioner Data Bank] exploded in the past 7 years, not only
in AVA crisis states such as New Jersey, Pennsylvania, and GChio,

but nati onwi de. "*?

In nore than five percent of all «clains
resulting in payment, the payout exceeds $1 million.®  The
maxi num reported payout was $20,700,000.'* Seven of the twenty

hi ghest verdicts in 2001 and 2002 were in nedical malpractice

12 United States Department of Health & Human Servi ces,
Addressing the New Health Care Crisis at 12.

13 4.

14 d.
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cases.™ In a recent Wsconsin case, a jury awarded nonecononic
damages of $17.4 million.*®

251 A substantial part of the huge awards are conprised of
non- econoni ¢ damages. Recent studi es have concluded that non-
econoni ¢ damages conprise 77 percent of awards.!’ In Texas, the
average judgnent in nedical nalpractice cases is now $2.1
mllion; 70 percent of that figure, on the average, 1is
nonecononi ¢ damages. '8

252 Last term in the Mwurin case, a jury awarded the
Estate of Shay Leigh Maurin $550,000 in nonecononi ¢ danages for
her pain and suffering before her death. The doctor's
negl i gence in diagnosis occurred on March 6, 1996. Shay died on
March 8, 1996, less than 48 hours later. Maurin, 274
Ws. 2d 28, 19, 11. During a substantial part of this time she
was unconsci ous. The facts of the case are tragic and heart-
wr enchi ng. But the fact that a jury awarded $275,000 in pain
and suffering damages for each day she |ived underm nes many of

the argunents nmade by the majority.

15 @nnar, supra n.9, at 477

® Derrick MNunnally, Judge Reduces Malpractice Award,

M | waukee Journal Sentinel (Dec. 9, 2004). The trial judge
reduced these noneconomc "pain and suffering"” damages to about
$12 million dollars plus interest, an anmount roughly twenty-five

times the current cap.

7 United States Department of Health & Human Services,
Addressing the New Health Care Crisis at 13.

18 4.
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b. Report by Conmmi ssioner of Insurance

1253 Second, the mmjority relies on reports by Wsconsin's
Comm ssi oner of Insurance. Specifically, the mjority argues
that the "bottom line conclusion” in the Conmssioner's 2005
report is that "the only discernable effect on these areas has
been . . . [4Q] reducti on in t he actuarially det erm ned
assessnent levels . . . over the last seven years."?'®

254 In reality, the "bottom line" of the Conmm ssioner's
nost recent report does not support the majority's position.
Contrary to the nmmjority's assertion, the Comm ssioner's 2005
report does not "draw simlar conclusions to the Conm ssioner's

reports issued” in prior years. In the 2005 report,

Comm ssi oner Jorge Conez stated:
[I]t is inportant to note that any analysis of the
effects of the enactnent of Wsconsin act 10 is very
difficult due to several factors including:

Many of the paynments nade on clains are a result

of a settlenent and not a jury trial. The
settlement anobunt takes into consideration the
caps t hat exi st ; t herefore t here is no

di scernable amount that can be attributed to a
reduction due to the caps.

It is not possible to determ ne the nunber of the

claims that were not filed due to a limted
anount of economic damages in addition to the
caps.

To conclude . . . Wsconsin's mal practice
mar ket pl ace is stable. | nsurance is available

and affordable, and patients who are harmed by
mal practice occurrences are fully conpensated for
unlimted econom c | osses. Tort reform of 1995

along with well regulated primary carriers and a

19 Mpjority op., f120.
19
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wel | managed and fully f unded Patients
Conmpensation Fund has resulted in the stable
medi cal mal practice envi ronnent , and t he

availability of health care in Wsconsin.“°

255 The Comm ssioner's new report nakes plain the inpact
of 1995 Act 10. The "bottom line conclusions” drawn by the
Conmi ssioner are as follows: 1995 Act 10 affects settlenent
anounts; it discourages sonme clains frombeing filed; and it has
"resulted in [a] stable nedical nmal practice environnent, and the

availability of health care in Wsconsin. "%

Accordingly, the
Comm ssioner of Insurance, who is in an excellent position to
evaluate the effect of 1995 Act 10, disagrees wth the
maj ority's concl usions.
C. Nati onal Data

1256 Third, the majority cites a national study, the "Wiss
Ratings,"” presented by the Wsconsin Acadeny of Trial Lawers
(WATL) .22 This report, according to WATL, showed the |ack of any
connecti on between noneconom ¢ danage caps, plaintiffs' awards,
and nmal practice prem uns. However, "this case is not about
whet her all caps, or even all caps on noneconom c danages, are
constitutionally permssible. The question . . . is a narrow
one: |s the $350,000 cap . . . on noneconom c damages in mnedical

mal practice cases set forth in Ws. Stat. 88 655.017 and
893.55(4)(d) constitutional?" Myjority op., T13.

20 Report on the Inpact of 1995 Wsconsin Act 10 at 3-4
(enphasi s added).

2L 1d.; contra majority op., 120.

22 Majority op., 7123 n.141.
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1257 The Weiss report draws two broad conclusions. The
first conclusion is that noneconom c damage caps are not hol ding
down damage awards; for exanple, the nmedian award in Wsconsin
i ncreased over 180% between 1991 and 2002, from about $90, 000 to
about $256,000.% However, it should be obvious that a cap will
not effect a reduction in the nedian award until the nedian
award becones greater than the cap anount. As the cap anount,
adjusted for inflation, is currently $445,755 it would be
i mpossible for the cap to reduce the nedian award of about

$256,000.%* A cap has the effect of reducing only the awards

2 Martin D. Wiss et al., Mdical Mlpractice Caps: The
| npact of Non- Econom ¢ Damage Caps on Physician Prem uns, C ains
Payout Levels, and Availability of Coverage 3 (Wiss Ratings,
I nc. June 2, 2003) (avai l abl e onl i ne at
http://ww. wei ssratings.com.

2 The median award is very different from the nean award.
In statistical parlance, the nedian refers to "the m ddle val ue
in a distribution, above and below which |ie an equal nunber of
val ues. " Heritage Dictionary of the English Language 1120 (3d
ed. 1992). By contrast, the nean is what, in everyday |anguage,
one would call the "average value of a set of nunbers." 1d. at
1116.

A sinple exanple illustrates the point. Consi der five
noneconom ¢ damage awards, in the follow ng anmpbunts: $50, 000,
$100, 000, $200, 000, $350,000, and $20 mllion. Consider further
two states, one in which damages are uncapped and another in
whi ch nonecononi ¢ damages are capped at $350, 000.
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that are above the cap anount. Accordingly, the amount of the

nmedi an payout is sinply irrelevant.

258 Simlarly, the majority cites a study fromthe GCeneral
Accounting Ofice. As it did with the report by the Wsconsin
Comm ssi oner of Insurance, the majority is forced to twi st the
GAO s blunt conclusion that malpractice clains tended to be
| ower and grew less rapidly in states with nonecononm c damage
caps.?® The mmjority's wordplay again reveals its disregard for
any evidence supporting the legislature's action, in direct
contradiction to hortatory statenents el sewhere in the opinion

1259 In summary, "[ c] aps on awards . . . have had
significant effects, in the direction and nmagnitude that 1is

consistent with theory, prior evidence, and compbn sense."

Patricia M Danzon, The Effects of Tort Reforns on the Frequency

and Severity of Medical Ml practice Cains, 48 Chio St. L.J.

413, 417 (1987) (enphasis added). | agree with the Wsconsin
Comm ssi oner of Insurance and with the U S. Departnment of Health

and Human Services that the noneconom c damage cap hel ps control

In both states, the nmedian of this set of data is the
m ddl e nunber, $200, 000. However, the nean of the data would be

very different in the two states. In the uncapped state, the
nean of the data is $4.14 mllion. In the capped state, the
nean of the data is $210, 000. The majority notes that "a very
smal | nunber of clains are . . . for an anount above the cap.”
Majority op., 9126. Thus, it is unremarkable that the cap has
little if any effect on the nedian award. The Weiss Report's

conclusion that the nmedian award value is unrelated to the caps
is simlarly unsurprising. The Wi ss Report apparently did not
investigate the nean value of awards in capped versus uncapped
st at es.

2> Majority op., Y124.
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nmedi cal nmal practice damage awards and creates a stable |egal
environment.?®  Accordingly, | disagree with the mgjority that
there is no rational connection between 1995 Act 10's enactnent
of a cap and the size of danage awards.
2. The Cap Helps Reduce the Size of Mlpractice Insurance
Prem uns

1260 The nmajority al so questions whether the danage cap has
actually reduced nmal practice insurance prem unmns. Majority op.,
19121-29. It trunpets a report by the GAO that nultiple factors
have contributed to increased nualpractice insurance prem uns.
But even the GAO report concluded that "losses on nedical
mal practice cl ai ms—which make up the largest part of insurers’
costs—appear to be the primary driver of rate increases in the

long run."?’

The Congressional Budget Ofice concluded that
federal caps on danmage awards, in conbination with other tort
reforns, would reduce mal practice insurance premuns by 25 to 30

percent over the ten-year period between 2004 and 2013. %8

26 See also Patricia M Danzon, The Frequency and Severity

of Medical Ml practice Cains: New Evidence, 49 Law & Contenp.
Probs. 57, 76 (1986) (concluding that "[t]he average inpact of
the various statutes to cap all or part of the plaintiff's
recovery has been to reduce average severity by twenty-three
percent.").

2/ United States General Accounting Ofice, Medi cal
Mal practice Insurance: Miltiple Factors Have Contributed to
Increased Premium Rates (GAO03-702) at "Highlights" (June
2003); see also id. at 43.

%8 U, S. congr ess, Congr essi onal Budget  Office, Cost
Estimate: HR 5 — Help Efficient, Accessible, Low Cost, Tinely

Heal t hcare (HEALTH) Act of 2003 at 4 (Mar. 10, 2003).
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261 The nmajority also attenpts to disparage the Wiss
report's conclusion that Wsconsin insurance prem uns dropped by
5% during 1991-2002.2° In that same eleven-year period, the
medi an mal practice premunms rose between 35 and 50 percent in
ot her states. 3

1262 Undeni abl e statistical evidence reveals that increases
in malpractice insurance premuns are far lower in Wsconsin
than in states w thout caps. For exanple, during the two-year
period between 2001 and 2003, federal studies showed that the
average hi ghest prem um® increased 5% in Wsconsin.?® Over the
sanme time period, the cost for the same type of insurance
coverage increased 45% in states without caps.3 One study took

care to note that this success in holding down premuns is "not

acci dental . "3
1263 As of 2004, in 28 states, nedical malpractice insurers

reported a loss ratio above 100 percent; that is, for each

2 Martin D. Weiss et al., Mdical Mlpractice Caps: The
| npact of Non- Econom ¢ Damage Caps on Physician Prem uns, Cains
Payout Levels, and Availability of Coverage 16 (Wiss Ratings,
Inc. June 2, 2003) (available at http://ww.wei ssratings.con).

0 1d. at 16-17.

31 Typically, the "average highest premunt refers to the
hi ghest prem um increase anong internal medi ci ne, general
surgery or obstetrics/gynecology specialists. United States
Department of Health & Human Services, Addressing the New Health
Care Crisis at 23.

32 | d.
33 1 d.
% 1d. at 24
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prem um dol |l ar received, nore than one dollar is expected to be
paid out.3® As of 2001, nedical malpractice insurers nationally
paid out $1.53 in clains and expenses for each $1 in prem uns
collected.® On the other hand, Wsconsin reported the | owest
ratio, 61.71 percent, of all reporting jurisdictions.?

1264 Yet another recent enpirical study showed that
mal practice "[p]remiuns in states with a cap on awards were 17.1
percent lower than in states w thout such caps. "3

1265 The mgjority sinply chooses to disbelieve this
evidence, claimng that "differences in both prem uns and cl ains
paynents are affected by nultiple factors in addition to damage
caps, including state premium rate regulation, | evel of
conpetition anong insurers, and interest rates and incone
returns that affect insurers' investnent returns.” Majority
op., T125.

1266 The nmjority questions whether the crisis is real.
See mgjority op., 9160 n. 213. Consider this: St. Paul, for
many years the nunber one nedical nmalpractice insurer in the
nation, announced in 2001 that it would conpletely abandon

provi di ng medi cal mal practice insurance because it was no | onger

3 Joint Committee on Finance, Injured Patients and Families
Conpensati on Fund, Paper #450, at 7 (May 17, 2005).

% @nnar, supra n.9, at 482.

37 Joint Committee on Finance, Injured Patients and Families
Conpensati on Fund, Paper #450, at 7 (May 17, 2005).

%8 Kenneth E. Thorpe, The Medical Mlpractice 'Cisis':

Recent Trends and the Inpact of State Tort Reforns, Health
Affairs at Wi- 26 (Jan. 21, 2004) (at
http://content. healthaffairs.org/cgi/reprint/hlthaff.w4. 20vl).
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profitable. In an unrelated section of the nmgjority opinion,
the mjority notes that St. Paul provided only 3.3% of
mal practice insurance in Pennsylvania. Majority op., 91167 n.
222. Nationally, though, St. Paul "was the |argest malpractice
carrier in the United States, covering 9% of all doctors."3®

1267 However, even the studies the mpjority cites recognize

that while there are several factors driving up the cost of

i nsurance prem uns, mal practice awards are one of those

factors. “°

1268 For exanple, the GAO report conclusively showed that
during 2001-02, states with caps experienced an average prem um
rate increase of 10% as conpared with a 29% i ncrease for states
wi t hout caps over the same period.*

1269 As the mpjority admts, the Wsconsin Conm ssioner of
Insurance is in accord: "rate stability could be dramatically
i npacted for both the Fund and primary carriers should the caps

be renpved and insurers face unlinted non-econonic danmages."*?

% U S. Department of Health & Human Services, Confronting
the New Health Care Crisis: Inproving Health Care Quality and
Lowering Costs By Fixing Qur Medical Liability System at 14
(Jul. 24, 2002).

40 gSee Health Insurance Association of Anerica, |ssue Brief:
Wiy Do Health I nsurance Premiuns Rise at 13 (Sept. 2002).

4l United States General Accounting Ofice, Pub. No. GAO 03-
836, Medical WMualpractice: Inplications of R sing Premuns on
Access to Health Care 31-32 (Aug. 2003) (available at
www. gao. gov/ new. i t ens/ d03836. pdf).

“2 Mpjority op., 9122 (citing Report on the Inpact of 1995
W sconsin Act 10).
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270 The majority's rejection of such straightforward
statenents and evidence provides further proof of its conplete
abandonnment of the standard of review. As in other parts of its
opi nion, instead of searching for or constructing a rationale to
support the legislature's action, the majority takes it wupon
itself to weigh conpeting evidence and decides the matter as if
it were deciding a case on de novo revi ew.

271 This court used to sunmarize the appropriate standard
of review as follows: "'Judicial response to a challenged

legislative classification requires only that the review ng

court locate sone reasonable basis for the «classification
made. ' " Sanbs, 97 Ws. 2d at 371 (enphasis added) (citation
omtted). Now, instead of attenpting to locate a rationale to

support the caps, the majority searches for studies to discredit
t hem

272 The legislature had a rational basis to find that the
noneconom ¢ damage cap assists in reducing nedical nmalpractice
i nsurance prem uns.
C. The Cap Protects the Fund's Financial Status and Keeps the
Annual Provider Assessnents to a Reasonabl e Level

1273 The majority's third |egislative objective should al so
be separated into two conponent objectives: preserving the
Fund's financial status and keeping annual provider assessnents
to a reasonable |evel. On both grounds, the legislature had a
rational basis to conclude that the noneconom c damage cap

serves the intended purposes.
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1. The Cap Protects the Fund's Financial Status

1274 1In Decenber 1994, t he nonparti san W sconsin
Legislative Audit Bureau conpiled an accounting estimte
reveal ing that the Fund was in dire economc straits.* The Fund
had an accounting deficit of $67.9 nillion.** As the mjority
notes, this deficit dated from the Fund's "first 10 years of
operation.” Mjority op., 9150 n.195. "For a nunber of years,
the Board ha[d] been studying ways to . . . retire its financia
deficit."*

1275 The O fice of the Comm ssioner of I|nsurance prepared a
fiscal estimate in connection with 1995 Assenbly Bill 36, and

concl uded as foll ows:

In evaluating the fiscal inpact of 1995 AB 35,4 QCl
concentrated on its effect on the Fund. .

If a cap had been in place as of June 30, 1994,
the break- even Fund | evels could have been reduced by
19.0% or approximately $10.5 mllion. Over a five-
year period the total cunmulative savings resulting

3 Wsconsin Legislative Audit Bureau, Audit Summary:
Pati ents Conpensati on Fund, Docunent 94-29, at 1 (Dec. 1994).

4 1d.; see also ngjority op., Y150 n. 195.

4 Testinony of Peter Farrow, Executive Assistant to the
Comm ssioner of Insurance, before the Assenbly Committee on
| nsurance, Securities, and Corporate Policy, at 1 (Jan. 19,
1995).

“ The reference to "1995 AB. 35" is an obvious
typographical error logically intended to reference 1995 A B.
36. 1995 A B. 35 concerned substitution of judges in crimna
cases, and was never passed.
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from a cap of $250,000 enacted June 30, 1994, is
projected to be $67.8 mllion.*

1276 Later, as the majority notes, the bill was revised to
reflect an increased cap of $350,000. A revised fiscal estimte
was never done. Cunul ative savings may have been used sinply to
reduce provider assessnents. In retrospect, though, 1is it
merely a fascinating coincidence that the Fund had a deficit of
$67.9 mllion, and the Comm ssioner of Insurance estinmated the
five-year savings to the Fund at $67.8 nillion?

1277 It s interesting to examne the Fund's deficit
t hrough the past twenty years, keeping in mnd that the effects
of tort reform often take three to five years to becone
apparent,“® probably because of the lag time between enactnent
and the filing of clains based on events that occurred after
enact nent . Wth that in mnd, consider the follow ng data and

comrent ary:

47 Fiscal estimate for 1995 A B. 36.

48 Daniel Kessler and Mark Mdellan, Do Doctors Practice
Def ensi ve Medici ne?, 111 Quarterly J. of Econ. 353, 386 (1996).
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Year Surplus (Deficit)?®
1980- 1981 (8, 000, 000) *
1981-1982 (9, 000, 000) *
1982- 1983 (20, 000, 000) *
1983- 1984 (50, 000, 000) *
1984- 1985 (80, 000, 000) *

Prior to 1985, no cap on nonecononi c damages exi sted. 1985 Act

340 capped nonecononi ¢ danages at $1, 000, 000.

1985- 86 (100, 000, 000) *
1986- 87 (112, 000, 000) *
1987- 88 (122, 700, 000)

Three years after 1985 Act 340 becanme law, the Fund's deficit

began to decrease.

1988- 89 (108, 300, 000) *
1989-90 (73,597,992)
1990-91 (71,679, 588)

In 1991 the damage caps enacted in 1985 Act 340 were "sunset,"
meani ng that no cap exi st ed.

1991-92 (78,982, 681)

“ Figures marked with * are estimated from graphical data
See Wsconsin Legislative Audit Bureau, An Audit of Patients
Conpensati on Fund, Docunent 94-29 7-8 (Dec. 1994) (Figure 1).
Deficits between FY 1989-90 and 1991-92 are taken from W sconsin
Legislative Audit Bureau, An Audit of Patients Conpensation
Fund, Docunment 93-18 10 (July 1993). Deficits between FY 1992-
93 and 1993-94 are taken from Wsconsin Legislative Audit
Bureau, An Audit of Patients Conpensation Fund, Docunent 94-29
18 (Dec. 1994). Deficit and surplus amunts between 1994-95 and
2001-02 are taken from Legislative Fiscal Bureau, Paper #458
Patients Conpensation Fund 7 (Apr. 23, 2003). The 2003-04 val ue
is drawmn from Wsconsin Legislative Audit Bureau, An Audit:
Injured Patients and Fam |ies Conpensation Fund 37 (Cct. 2004).
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1992-93 (71,613, 641)
1993-94 (67,903, 761)
1994-95 (57,722, 800)

In 1994 the legislature studied whether to reenact caps. 1995

Act 10, reenacting caps, becane law in May 1995.

1995- 96 (41, 795, 500)
1996- 97 (44, 094, 200)
1997-98 (22, 166, 700)

Three vyears after the passage of 1995 Act 10, the Fund's
fortunes dramatically inproved, and it began to show an

accounting surplus for the first tinme.

1998-99 8,579, 800
1999-00 27,229, 700
2000-01 28, 460, 500
2001-02 6, 604, 100
2002- 03 7,935, 026

1278 The majority relies on its expertise in accounting to

conduct a detailed fiscal analysis® and then declares

The Fund has flourished both with and w thout a cap.
If the amount of the cap did not inpact the Fund's
fiscal stability and cash flow in any appreciable
manner when no caps existed or when a $1, 000,000 cap
existed, then the rational basis standard requires
nore to justify the $350,000 cap as rationally related
to the Fund's fiscal condition.

Majority op., Y158.

0 Majority op., 9YY130-58.
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1279 This analysis, while admttedly an inexact science,
shows that the caps do have an inpact on the Fund s fiscal
stability. Recent estimates confirmthis analysis.

1280 On May 17, 2005, the Legislative Fiscal Bur eau
rel eased Paper #450, relating to the Patients Conpensati on Fund.
The paper notes that this court upheld the cap on noneconom c
damages in wongful death cases, and had accepted review in the
case at Dbar. The study notes that, according to actuarial
estimates, "if Wsconsin's cap on nonecononi c danages were to be
decl ared unconstitutional, the potential fund liabilities may be
i ncreased by an estinmated $150 nillion to $200 nillion. ">

281 In 2001, the nonpartisan Legislative Audit Bureau
reached the sane findings: "Action by the Board of Governors and
t he Legislature . . . have contri buted to a significant
i nprovenent in the Fund's financial position, which showed an
accounting surplus of $27.2 million as of June 30, 2000."°? The
2001 study specifically cited the legislature's re-establishnment
of alimt on awards for non-econom c danages in 1995 as one of
t he reasons behind the Fund's stabilization. >

282 The nonpartisan study provided concrete evidence for

this finding: "the Fund's claim paynents were below $20 mllion

°l Legislative Fiscal Bureau, Paper #450: Injured Patients
and Fam |ies Conpensation Fund 8 (May 17, 2005).

°2 Letter from Janice Muieller, State Auditor, to Senator
Gary George and Representative Joseph Lei bham Co-chairpersons
Legislative Audit Commttee (June 5, 2001).

° Legislative Audit Bureau, An Audit: Patients Compensation
Fund 11 (June 2001).
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in each year from FY 1997-98 through FY 1999-2000. In contrast,

a nunber of recent nedical malpractice cases in other states

have resulted in verdicts of nore than $30 mllion, including a
$79 mllion verdict in New York, a $55 mnmllion verdict in
Il1linois, and a $40 million verdict in Texas."® In other words,

thanks to the nmgjority's action today, the Fund may be held

liable for an award in a single case that dwarfs the Fund's

current yearly expenditures. It is inpossible to conceive that
this would not have a deleterious effect on the Fund.

1283 The mmjority ignores this evidence. The legislature
had a rational basis to believe that the cap would increase the
financial stability of the fund.

2. The Cap Allows the Fund to Keep Provider Assessnents to a
Reasonabl e Level

1284 The damage cap has also allowed the Fund to Kkeep

provi der assessnents | ow. Bet ween fiscal year 1995-96 and

fiscal year 2001-02, the Fund increased assessnents only once.

In another year, there was no change in assessnents. In the
remai ning five years, assessments decreased. °®

1285 The mjority plainly states that one  of t he
| egislative objectives was to keep provider assessnents to a
mnimum  After examining the data, despite its best efforts the

majority is powerless to conclude that this objective has not

been net. Accordingly, as the data do not support the answer
4 1d. at 12.
% 1d. at 15.
56 | d.
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the mpjority sought, the mpjority sinply recasts the inquiry:
“In any event, as we explain below, a reduction in the
assessnments is not necessarily gernane to the |legislative

obj ectives . Majority op., 9154. How can the ngjority
make this claim after stating earlier in the opinion that

keeping assessnments |low was itself one of the legislative

obj ectives?
1286 From an accounting perspective, it should be clear

that the level of the assessnments is tied in sonme way to the

financial health of the Fund. As the Fund's stability and
assets increase, the assessnments wll go down. As al ready
noted, the majority's renoval of the cap wll decrease the

econom c health of the Fund, and likely increase the provider
assessnent s.
D. The Cap Reduces the Overall Cost of Health Care

1287 The nmmjority opinion does not allege that noneconomc
damage caps do not reduce the cost of health care. Rat her, the
majority concentrates on the fact that "nedical nmalpractice
i nsurance premuns are an exceedingly small portion of overall
health care costs.” Majority op., T162. The majority equates
smal | percentages with small costs.

1288 A multitude of studies and statistics belie the
maj ority's concl usion. First, a May 2003 study by the Joint
Economic Commttee of the United States Congress concluded that
nmedi cal mal practice reform could produce $12.1 billion to $19.5
billion in annual savings for the federal governnent, and, by

decreasing costs, increase the nunber of Anericans with health
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i nsurance coverage by as many as 3.9 million people.® Another
study estinmated that the savings from national reform would be
$70 to $126 billion dollars per year.>®

1289 The Congressional Budget Ofice has estimated that
mal practice reforns, including the inposition of caps on
noneconom ¢ danmages, would result in a 0.4 percent decrease in
the price of health insurance.®® Nationwide, this would mean
that an additional 385,000 Anericans could obtain health
i nsur ance. ®°

1290 While these figures may represent a snmall percentage
of total health care costs or the total nunber of Americans,
they are not inconsequential. There is no reason to believe
that these findings are not also applicable, on a smaller scale,
in Wsconsin. The legislature had a rational basis to believe
that the inposition of danage caps would reduce overall health
care costs and increase the availability of health insurance.
E. The Cap Encourages Providers to Stay in Wsconsin and
Reduces the Practice of Defensive Medicine

1291 The majority concludes that the existence of the cap

does not encourage providers to stay in Wsconsin, nor does it

° United States Congress Joint Economic Conmittee,
Liability for Medical Ml practice at 1.

° United States Department of Health & Human Services,
Addressing the New Health Care Crisis at 11.

* U S. Congress, Joint Economic Committee, Liability for
Medi cal Mal practice at 22.

60 1 4.
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reduce the practice of defensive nedicine. | disagree on both
counts.
1. The Cap Encourages Health Care Providers to Remain in
W sconsin

1292 In one term this court has transfornmed the nedical

mal practice climte in this state. In Lagerstrom v. Mrtle

Wrth Hospital, 2005 W 124, __ Ws. 2d __, ___ NWwW2d __,

the court weviscerated the statute nodifying the collatera
source rule in nedical nmalpractice actions. In Phel ps, the
court held that nedical residents are not health care providers
covered by Chapter 655. And today, the mpjority delivers its
mast er st roke—the abolition of the statutory cap on noneconom c
damages.

1293 The majority dism sses any potential consequences,
citing a GAO study's tentative conclusion that, "doctors do not
appear to leave or enter states to practice based on caps on
noneconom ¢ damages . . . ." Majority op., 7168. However, the
GAO study included linmited data from only five states.®  The

majority claims that these conclusions "are supported by other

reports and studies.” Majority op., 1169. This is sinply
i ncorrect.

1294 The majority cites three other "studies." The first
is a student-witten comment. ®? Far from supporting the

®1 U.S. General Accounting Ofice, Medical Mlpractice:
| mplications of Rising Prem uns on Access to Health Care, GAQD3-
836 17 (August 2003) (available at http://ww. gao. gov).

®2 Lauren Elizabeth Rallo, Comment, The Medical Mal practice
Crisis—wWho WIIl Deliver the Babies of Today, the Leaders of
Tomorrow?, 20 J. Contenp. Heath L. & Pol'y 509 (2004).
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majority's mstaken premse, this article relates anecdotal
evi dence  of physician mgration from states wthout a
nonecononi ¢ damage cap. © The nmjority latches on to the
article's recognition that the AMA has not declared Wsconsin a
"problent state, majority op., 9169 n.227, but the majority
m sses the point. Wsconsin is not in a medical nmalpractice
crisis because the legislature has addressed it through tort
reform By undoing the work of the legislature, the majority
will drag Wsconsin back into the crisis. It is disingenuous to
claim that Wsconsin is not experiencing a physician mgration
probl em and use that as a reason to get rid of the cap, when the
cap is one reason that Wsconsin has no mgration problem at
this tinme.

1295 Another article cited by the mpjority cites the GAO
study already discussed, as well as several newspaper articles,
but adds no independent research to the question. ®

296 The third article the najority cites is a policy paper
presented to the Illinois State Bar Association and l|ater the
IIlinois General Assenbly.® The Illinois legislators obviously

were not convinced by the assertions in the study—they enacted

63 |d. at 510-11.

®4 Geoff Boehm  Debunking Medical Malpractice Mths:
Unraveling the False Prem ses Behind "Tort Reform’, 5 Yale J.
Health Pol'y, L. & Ethics 357, 360-61 & n.17.

® Majority op., 7170 n.229 (citing Neil Vidmar, Medical
Mal practice and the Tort System in Illinois: A Report to the
II'linois State Bar Association, 73-82 (May 2005).
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a $500,000 cap on noneconom c damages in nedical malpractice
actions shortly thereafter. ®®

1297 Only one study has conprehensively surveyed this
guesti on. In 2003, the US. Departnent of Health & Human
Servi ces conm ssioned a study that evaluated data from 49 states
over an extended tine period. ® This study concluded that
"States with a cap average 24 nore physicians per 100,000
residents than States wthout a cap. Thus, States with caps
have about 12 percent nore physicians per capita than States
wi t hout a cap."®®

1298 This effect is even nore pronounced in Wsconsin. The
sanme study evaluated the supply of physicians in Wsconsin over
the years 1970-2000, and found that the physician popul ation
increased by 104.5% over that time span.®® Meanwhi l e, the
average supply in states without caps increased by only 79. 1%—a
di fference of over 25% °

1299 Simlarly, in Wsconsin, the Comm ssioner of I|nsurance
reported increases in the nunber of physicians in Wsconsin in
2005. This conclusion forces the mgjority to explain away yet

nore evidence of the positive effects of the cap; according to

® Dave MKinney, Chris Fusco, et al., Medical Malpractice
Caps O eared, Chicago Sun-Tinmes (May 26, 2005).

® United States Dep't of Health & Human Servs., The |npact
of State Laws Limting Ml practice Awards on the Geographic
Di stribution of Physicians (Jul. 3, 2003).

68|
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the majority, the report is unreliable because the Comm ssioner
did not expressly conclude that the positive effect was the
result of the nonecononm c damage cap. Once again, the nmgjority
doesn't let hard evidence get in the way of its preordained
concl usi on.

1300 Yet anot her  study, after evaluating substanti al
statistical data spanning 1980-1998, confirmed that "enacting
caps on non-econom ¢ danmages is an effective way to attract and
retain physicians.""? The study went one step further,
establishing that the increased nunber of physicians translated
to increased availability of health care in sonme regions,
statistically reducing infant nortality rates anmong African-
Anerican babies by 67 deaths per 100,000 births. "

1301 A snmall dose of conmobn sense conpels the concl usion
that doctors would prefer to practice nedicine in a favorable
| egal environnent. The quoted surveys confirm this notion.
Accordingly, the legislature had a rational basis to conclude
that the cap on noneconom c danamges woul d encourage physicians
to remain i n—er nove into—W sconsin.

2. The Cap Reduces the Practice of Defensive Medicine

"t Jonathan Klick & Thomas Stratmann, Does Medica
Mal practice Reform Help States Retain Physicians and Does It

Matter? 12-13 (Cct. 2, 2003) (unpublished manuscript, available
at htt p:// papers. ssrn.com sol 3/ papers. cf n?abst ract i d=453481).
The study concluded "The effect of caps on non-econom ¢ danmages
in general and those set at $500,000 is positive on the nunber
of doctors per capita, and the result is statistically
significant." Id. at 9 (enphasis added). The nonecononic

damage cap in Ws. Stat. 8 893.55(4)(d), adjusted for inflation
is currently $445, 775.

2 1d. at 13-14.
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1302 The issue of whether doctors are less likely to
practice defensive nedicine is related to medical mgration.

Majority op., 9f172. The mpjority admts that an 'accurate
measurenent of the extent of this phenomenon is wvirtually
i mpossi ble,"" t hen hol ds this difficulty agai nst t he
l egislature. I1d., §173.

1303 The nmmjority cites three studies, all concluding that
defensive nedicine is difficult to nmeasure because "[f]indings
about defensive nedicine nust be based on surveys of health care

provi ders . Majority op., T174.
1304 It is true that physician surveys provide anple
evi dence of the existence of the practice of defensive nedicine.

However, the majority's assertion that such surveys are the only

evidence of the practice is sinply not correct. On the
contrary, "[a] large body of research has accumul ated show ng
that nedical nmalpractice liability causes doctors to practice

def ensive nedicine."" O course, the mgjority repudiates or
i gnores physician surveys attesting to the fact that "nore than
three out of four (76 percent) doctors report that they practice

"7 However, scientific studies arrive at the

def ensi ve nedi ci ne.

sanme concl usion.
305 In 1996, a study jointly wundertaken by Stanford

University and the National Bureau on Econom c Research enpl oyed

mat hematical nodels and statistical research over the years

U S. Congress, Joint Economc Conmittee, Liability for
Medi cal Mal practice at 13 (collecting studies).

" 1d. See also Gunnar, supra n.9, at 495.
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1984-1990 to study the effect of nedical malpractice reform—
particularly noneconomc damage caps—en the practice of
def ensi ve nedi ci ne. Daniel Kessler and Mark MCdellan, Do

Doctors Practice Defensive Medicine?, 111 Quarterly J. of Econ.

353 (1996). The concl usi on: "Qur analysis indicates that
reforns that directly limt liability—eaps on damage awards, [ ]
abolition of punitive damages,|[’°] abolition of mandatory
prejudgment interest, and collateral-source-rule reforns[’’] —
reduce hospital expenditures by 5 to 9 percent within three to
five years of adoption, wth the full effects of reforns
requiring several years to appear.” Id. at 386."® The study

further found that

if reforms directly limting malpractice liability had
been applied throughout the United States [between
1984 and 1990] expenditures on cardiac disease would
have been around $450 million per year lower for each
of the first two years after adoption and close to
$600 mllion per year |lower for each of years three

> See Ws. Stat. 8§ 893.55(4)(d) (t oday decl ar ed
unconstitutional by the mpjority).

* See Ws. Stat. § 893.55(5); Lund V. Kokenoor , 195
Ws. 2d 727, 734, 537 NNW2d 21 (Ct. App. 1995).

" See Ws. Stat. § 893.55(7) (eviscerated by the nmajority
in Lagerstrom v. Mrtle Wrth Hospital, 2005 W 124,
Ws. 2d _ ,  Nw2ad _ ).

® The GAO study cited by the majority did not dispute these

concl usi ons, but commented that "the savings cannot be
generalized across all servi ces, popul ati ons, and health
conditions.” United States General Accounting Ofice, Pub. No.

GAO- 03-836, Medical Ml practice: Inplications of Rising Prem uns
on Access to Health Care, GAO 03-836, at 30 (2003). Aside from
that conclusory coment, the GAO did not give any statistical

reason that the study's findings would not be nore wdely
appl i cabl e.
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through five after adoption, conpared wi th nonadoption
of direct reforns.

Id. at 387.

1306 Another recent study concluded that tort reform
including the inposition of danmage caps, would result in
"between $9.3 billion and $16.7 billion in additional budgetary
savings in 2013 from reduced defensive medicine."’® The Joint
Economc Conmittee estimates that the reduced cost of health
insurance resulting from the reduction in defensive nedicine
practices would contribute to allowing an additional 1.6 mllion
to 2.6 million Amrericans to afford health insurance. 8

307 Sinilar studies are in accord.

1308 These conclusions, based on statistical analysis,
obliterate the mpjority's vague assertions that the effects of
defensive nedicine either cannot be neasured or do not affect
health care costs. Majority op., T174. The legislature
unquestionably had a rational basis to conclude that its
enactnent of the noneconomc damage cap would both keep
physicians in Wsconsin and reduce the practice of defensive

medi ci ne.

® U S. Congress, Joint Economic Conmittee, Liability for

Medi cal Mal practice: |Issues and Evi dence at 21.

80 |1d. at 23.

8 U S. Departnent of Health & Human Services, Confronting

the New Health Care Crisis: Inproving Health Care Quality and
Lowering Costs By Fixing Qur Medical Liability System 7 (Jul
24, 2002) ("If reasonable limts were placed on non-econonc
damages to reduce defensive nedicine, it would reduce the anount
of taxpayers' noney the Federal Governnment spends by $25.3-44.3
billion per year.").

42



No. 2003AP988. dtp

DECI SI ONS BY OTHER COURTS

1309 No other court evaluating a cap on nonecononi c damages
in medical mal practice cases has considered (or at |east has not
cited) the anount of statistical data and evidence this court
has cited in this case. On nore limted data, sone courts have
struck down caps on noneconom ¢ danmages in nedical malpractice
cases. O hers have upheld them In ny view, the better
reasoni ng has been put forth in the cases uphol di ng caps.

1310 Gven the standard of review, which it faithfully
clainms is the "rational basis" test, the mgjority should not be
able to ignore the nountain of evidence supporting the
ef fectiveness of caps. The length of the majority opinion
illustrates just how hard the najority has to work to discredit
study after study, fact after fact, fighting its way to the
desired result. O her courts' decisions show the error in the
maj ority's ways.

1311 California was one of the first states to enact
medi cal nmalpractice tort reform In 1975 its legislature
enacted the Medical Injury Conpensation Reform Act (M CRA
whi ch, anong other refornms, I|imted noneconom c damages in

nedi cal mal practice cases to $250, 000. See Fein v. Pernmanente

Med. Group, 695 P.2d 665 (Cal. 1985). The constitutionality of

vari ous aspects of M CRA has been chall enged. In Fein, the
plaintiff challenged the noneconom c danage cap on an equal
protection theory, placing that case on equal footing with this
one. Faced with the identical issue we face, the California

court responded:
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W have . . . found that the statutory classifications
are rational ly rel ated to t he "realistically
concei vabl e |l egislative purpose[s]"” of MCRA W have
not invented fictitious purposes that could not have
been within the contenplation of the Legislature nor
ignored the disparity in treatnent which the statute
in realistic ternms inposes. But [prior cases] have
never been interpreted to nean that we nmay properly
strike down a statute sinply because we disagree with
the wi sdom of the | aw or because we believe that there
is a fairer nmethod for dealing with the problem Qur
recent decisions do not reflect our support for the
chal I enged provisions of MCRA as a matter of policy,
but sinply our conclusion that wunder established
constitutional principles the Legislature had the
authority to adopt such neasures. . . . "[Al court
cannot elimnate neasures which do not happen to suit
its tastes if it seeks to maintain a denocratic
system The forum for the <correction of ill-
considered legislation is a responsive |legislature.”

Fein, 695 P.2d at 684 (enphasis added) (internal «citations

om tted). 8
312 Many other courts have reached the sanme concl usion. 8
In 2003 the Nebraska Suprenme Court, faced with a cap on total

damages, summarized the current state of the | aw

82 The United States Suprene Court dismissed an appeal for
want of a federal question. Fein v. Permanente Med. G oup, 474
U S 892 (1985) (nem).
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A majority of jurisdictions apply a rational basis or
other simlar test and determne that a statutory cap
on damages does not violate equal protection. See,
e.g., Phillips v. Mrac, Inc., 251 Mch. App. 586, 651
N.W2d 437 (2002); Guzman v. St. Francis Hospital,
Inc., 240 Ws.2d 559, 623 NW2d 776 (Ws. App. 2000);
Scholz v. Metropolitan Pathologists, P.C., 851 P.2d
901 (Colo. 1993) (en banc); Mirphy v. Ednonds, 325 M.
342, 601 A 2d 102 (1992); Adanms v. Children's Mercy
Hosp., 832 S.W2d 898 (M. 1992) (en banc); Butler v.
Fl'int Goodrich Hosp., 607 So.2d 517 (La. 1992); Peters
v. Saft, 597 A 2d 50 (M. 1991); Robi nson v.
Charl eston Area Med. Center, 186 WVa. 720, 414 S E. 2d
877 (1991); Fein v. Permanente Medical Goup, 38
Cal .3d 137, 695 P.2d 665, 211 Cal. Rptr. 368 (1985);
Et heridge v. Medical Center Hospitals, 237 Va. 87, 376
S.E. 2d 525 (1989); Johnson v. St. Vincent's Hospital

273 Ind. 374, 404 N E 2d 585 (1980), abrogated on
other grounds, Collins v. Day, 644 NE 2d 72 (Ind.
1994). See, also, Evans ex rel. Kutch v. State, 56

8 See, e.g., Davis v. Ortowju, 883 F.2d 1155, 1158-59 (3d
Cir. 1989): Boyd v. Bulala, 877 F.2d 1191, 1196-97 (4th Gir.
1989) ("the cap on liability bears a reasonable relation to a
valid legislative purpose—the nmaintenance of adequate health
care services in the Comonwealth of Virginia"); Evans ex rel
Kutch v. State, 56 P.3d 1046, 1054 (Al aska 2002) ("the nexus
between the legislative objectives and the damage caps is
adequate"); Garhard v. Colunbial/Healthtone, L.L.C., 95 P.3d 571,
575 (Colo. 2004); Univ. of Mam v. Echarte, 618 So. 2d 189, 191
(Fl a. 1993) (extensively di scussi ng Florida's medi ca
mal practice crisis); Mrphy v. Ednonds, 601 A 2d 102, 115-16
(Md. 1992); Zdrojewski v. Mrphy, 657 NW2d 721, 737-39 (Mch
Ct. App. 2003); Adans v. Childrens Mercy Hosp., 832 S.W2d 898,
904-05 (Md. 1992); CGourley ex rel. Gourley v. Neb. Methodist
Health Sys., Inc., 663 N.W2d 43 (Neb. 1998); Rose v. Doctors
Hosp. Facilities, 735 S W2d 244, 253-54 (Tex. App. 1987);
Et heridge v. Med. Cr. Hosps., 376 S.E 2d 525, 534 (Va. 1989)
(noneconom ¢ danmge cap passes "rational basis" test, and
therefore does not violate equal protection); Judd v. Drezga
103 P.3d 135, 141-43 (Utah 2004); Robinson v. Charleston Area
Med. Ctr., 414 S. E. 2d 877, 886-87 (W Va. 1991).

Still other courts have concluded that noneconom ¢ danage
caps in other, non-nedical malpractice settings, do not violate
constitutional guarantees including equal protection. See,

e.g., Phillips v. Mrac, Inc., 685 N W2d 174, 186 (Mch. 2004);
Meech v. Hill haven West, Inc., 776 P.2d 488, 504 (Mont. 1989).
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P.3d 1046 (Al aska 2002) (reaching this conclusion but
stating that it was not binding precedent); Trujillo
v. Cty of Al buquerque, 125 N M 721, 965 P.2d 305
(1998) (overruling use of heightened standard, but
remandi ng for determ nation of constitutionality under
rational basis standard); Mrris v. Savoy, 61 Onio
St.3d 684, 576 N. E. 2d 765 (1991) (finding no violation
of equal protection, but finding damages cap
unconstitutional on other grounds).

Gourley ex rel. Gourley v. Nebraska Methodist Health Sys., Inc.,

663 N.W2d 43, 70-71 (Neb. 2003) (enphasis added).

1313 After consulting legislative findings simlar to those
di scussed in the majority opinion, the Gourley court resisted
the plaintiff's invitation to "second guess the conclusions of
the Legislature"” by deciding that the Nebraska damage cap was
"unwi se or unnecessary." Id. at 72. Instead, it concluded that
"[r]educing health care costs and encouraging the provision of
medi cal services are legitimte goals which can reasonably be
thought to be furthered by Ilowering the anount of nedical
mal practice judgnents." 1d.

SUMVATI ON

1314 In 1995 the |egislature approved conprehensive nedical
mal practice reform Over the past decade it has been very
successful . Upon reviewing validly enacted |egislative acts,
the court is supposed to recognize that it is the legislature's
function, not the court's, to evaluate studies and reports. The
court should not second guess the | egislature.

1315 The mmjority obviously disagrees.
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1316 Nevertheless, in its closing paragraphs the majority
states, "The court nust presune that the |egislature s judgnment

was sound and | ook for support for the |legislative act."8

1317 The mjority also pledges its adherence to the

concept of judicial restraint that cautions agai nst substituting
judicial opinions for the will of the legislature . "8

1318 The changes wought by the nmgjority opinion will be
profound, but it is these concluding passages that hurt the
nost .

1319 | am authorized to state that Justices JON P. WLCOX
and PATI ENCE DRAKE ROGGENSACK join this dissent.

8 Majority op., 9Y184.

8 Mmjority op., 7185.

a7
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1320 PATI ENCE DRAKE ROGGENSACK, J. (di ssenting). The
maj ority opinion concludes that the legislature' s establishnment
of the cap on noneconom ¢ damages under Ws. Stat. 8 655.017
(2003-04)! and Ws. St at . § 893.55(4)(d)? is facially
unconstitutional on equal protection grounds. Majority op.,
710. The two classes the nmjority opinion conpares are those
persons subjected to nedical nalpractice who were awarded
noneconom ¢ damages in excess of the cap and those who were
awar ded noneconom ¢ danages |ess than the cap. It then enpl oys
a new rational basis test, which it calls "rational basis wth

teeth, or nmeaningful rational basis,” to conclude that the cap

has no rational basis, in violation of the equal protection
clause of Article I, Section 1 of the Wsconsin Constitution.
Majority op., 980. Because | conclude that Ferdon has not net

his burden to prove that the cap required by Ws. Stat.
8§ 655.017 is not rationally related to the legitimte
| egi slative objectives of (1) reducing the size of nedical
mal practice judgnents and settlenents in order to tanme the costs
of medical mal practice insurance; and (2) to nmake the choice to
continue as, or to becone, a health care provider in Wsconsin
desirable so that quality health care wll continue to be

readily available in Wsconsin; | respectfully dissent.

L' Al further references to the Wsconsin Statutes are to
t he 2001-02 version, unless otherw se noted.

2 The cap on nonecononic damages is indexed for inflation.
As of June 16, 2005, the limt on those danmages was $445, 775.
Ferdon received $410, 322, the capped limt at that tinme.

1
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. DI SCUSSI ON
A St andard of Revi ew
1321 Whether a statute is constitutional is a question of
law that we decide de novo. This case presents a facial
challenge to the constitutionality of a statute and as such, we
are asked to determ ne, independent of the particular facts of
this case, whether the statute states an invalid rule of |aw

Dane County Dep't of Human Servs. v. P.P., 2005 W 32, {67,

Ws. 2d __ , 694 N.W2d 344 (Roggensack, J. concurring).
B. Equal Protection
1322 A statute that is challenged on equal protection

grounds is presuned to be constitutional. Ai cher v. Ws.

Pati ents Conp. Fund, 2000 W 98, 118, 237 Ws. 2d 99, 613 N. w2d

849; see also State v. Cole, 2003 W 112, 911, 264 Ws. 2d 520,

665 N W2d 328; Lounge Mnt., Ltd. v. Town of Trenton, 219

Ws. 2d 13, 20, 580 N.W2d 156 (1998); State v. Konrath, 218

Ws. 2d 290, 302, 577 N.W2d 601 (1998). This presunption is
based on our respect for a co-equal branch of government and is
meant to pronote due deference to legislative acts. Cole, 264
Ws. 2d 520, 118. "[ E]very presunption nust be indulged to
sustain the law " Jackson v. Benson, 218 Ws. 2d 835, 853, 578

N. W2d 602 (1998).
1323 W resolve any doubt about the constitutionality of a
statute in favor of wupholding its constitutionality. Ai cher,

237 Ws. 2d 99, ¢918; see also Mnroe County Dep't of Human

Servs. v. Kelli B., 2004 W 48, 116, 271 Ws. 2d 51, 678 N.W2d

831; Cole, 264 Ws. 2d 520, f111. Further, in choosing between
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reasonable interpretations of a statute, we "nust select the

construction [that] results in constitutionality."” Am Famly

Muit. Ins. Co. v. DOR 222 Ws. 2d 650, 667, 586 N w2d 872

(1998) (quoting State ex rel. Strykowski v. WIlkie, 81 Ws. 2d

491, 526, 261 N.W2d 434 (1978)).

1324 It is insufficient for the party challenging the
statute to establish either that the statute's constitutionality
is doubtful or that the statute is probably unconstitutional.
Cole, 264 Ws. 2d 520, ¢911; Jackson, 218 Ws. 2d at 853.
Instead, the party challenging a statute's constitutionality
must denonstrate that the statute is unconstitutional beyond a

reasonabl e doubt. Cole, 264 Ws. 2d 520, 111; Jackson, 218

Ws. 2d at 853. Wiile this |anguage inplies the evidentiary
burden of proof nbst comonly used for factual determ nations in
a crimnal case, in this context, the phrase, "beyond a
reasonabl e doubt," establishes the force or conviction wth
which a court nust conclude, as a matter of law, that a statute
is unconstitutional before the statute can be set aside. See

GQuzman v. St. Francis Hosp., Inc., 2001 W App 21, T4 n.3, 240

Ws. 2d 559, 623 N.W2d 776.

1325 The cap on noneconom ¢ danages survives an equal-
protection challenge if "a rational basis exists to support the
classification, unless the statute inpinges on a fundanental
right or creates a classification based on a suspect criterion.”
Id., 919 (citation omtted). Guzman examned the sane
classification described in the mgjority opinion under an equa

protection challenge. Guzman explained that this court
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previously had determned that the statutory schene set out in
chapter 655 did not involve a fundanental right or a suspect
criterion. Id., 920. Therefore, the rational basis test
provi des the appropriate analysis for the cap on noneconom c
damages. 1d.

1326 In Aicher, we explained the legislature's notivation
in establishing a specific statutory scheme for nedical
mal practice actions. W stated that the nedical nalpractice

statutes were ained at addressing:

a sudden increase in the nunber of mal practice suits,
in the size of awards, and in nmalpractice insurance

premuns, and identified several inpending dangers:
increased health <care <costs, the prescription of
el abor at e "def ensi ve" nmedi cal pr ocedur es, t he
unavailability of certain hazardous services and the
possibility that physicians would curtail their
practices.

Ai cher, 237 Ws. 2d 99, 122 (quoting Strykowski, 81 Ws. 2d at

508). Although Aicher involved the constitutional analysis of a
statute of repose in regard to nedical nalpractice actions
brought by children, we exam ned and approved the policy bases
of the legislature for the conprehensive statutory schene of
which an action by a mnor was a part. We explained that
"[u]nder the rational basis test, a statute is unconstitutiona
i f the legislature applied an irrational or arbitrary
classification when it enacted the provision." Ai cher, 237

Ws. 2d 99, 957 (citing Orernik v. State, 64 Ws. 2d 6, 18-19

218 NW2d 734 (1974)). W also explained that "[I]t is not our
role to determine the wsdom or rationale wunderpinning a

particul ar |egislative pronouncenent.” Aicher, 237 Ws. 2d 99,

4
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157 (citing Tontzak v. Bailey, 218 Ws. 2d 245, 265, 578 N.wW2d

166 (1998)). W recognized that | egislatively chosen
classifications are a matter of line-drawing that mght not be
precise and that at times can produce sone inequities, but that
our goal was sinply to determ ne whether the statutory schene
advances a stated legislative objective or an objective that the
| egi slature may have had in passing this statute. Ai cher, 237
Ws. 2d 99, {57.

1327 W al so described the rational basis test, which has
been used for nore than 30 years. Id., 9158. As we said, a
classification that is part of a legislative scheme will pass

the rational basis test if it neets five criteria:

(1) Al classifications mnust be based wupon
substantial distinctions which nake one class really
di fferent from anot her.

(2) The classification adopted mnust be gernane
to the purpose of the |aw

(3) The classification nust not be based upon
exi sting circunstances only. [It nust not be so
constituted as to preclude addition to the nunbers
i ncluded within the class].

(4) To whatever class a law nmay apply, it nust
apply equally to each nenber thereof.

(5) That the <characteristics of each class
shoul d be so far different fromthose of other classes
as to reasonably suggest at least the propriety,
having regard to the public good, of substantially
di fferent |egislation.

Id. (quoting Tontzak, 218 Ws. 2d at 272-73, in turn quoting
Dane County v. MManus, 55 Ws. 2d 413, 423, 198 N W2d 667
(1972)).
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1328 Applying the five-step rational basis test set out
above, | conclude that the cap on noneconom c danages has a
rational basis and therefore, it does not violate Ferdon's right
to equal protection of the |aw First, the cap, now set at
$445,775, is a limt on nonecononic damages that establishes a
real difference between those victins of medical malpractice who
have been awarded nore than $445,775 in nonecononic damages and
t hose victinms who have been awarded | ess.

1329 Second, <chapter 655 is a conprehensive |egislative
schenme that creates a right to the unlimted paynent of danmages
for economc loss and health care costs, past and future. Ws.
Stat. 88 655.23, 655.27. It also creates a right to a limted
paynent of noneconom c damages. Ws. Stat. § 655.017. Thi s
statutory scheme was created over several years, as the
| egi sl ature addressed what it perceived as a grow ng nedical
mal practice crisis. When the legislature enacted chapter 655,
it nmade 11 specific findings about its reasons for doing so.
8§ 1, ch. 37, Laws of 1975. The findings of the legislature are
entitled to great weight in our consideration of whether a

statute has a rational basis. Strykowski, 81 Ws. 2d at 508.

1330 The full text of the 11 legislative findings is set

out in the majority opinion as a quote of Maurin v. Hall, 2004

W 100, 274 Ws. 2d 28, 682 N W2d 866, wherein Maurin repeats
the actual legislative findings. Majority op., 9186, n.101.
Therefore, | will not repeat them here. However, | do note that
the mpjority opinion "sunmarizes" them into five findings that

do not adequately incorporate all the reasons the |egislature
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gave. Majority op., 986. The nmgjority opinion omts the

following findings and their content:

(a) The nunber of suits and clainms for damages
arising from professional pati ent care has
i ncreased trenendously in the past several years
and the size of the judgnents and settlenents in
connection therewith has increased even nore
substantial ly;

(d) The increased costs of providing health care
services, the increased incidents of clains and
suits against health care providers and the size
of such clains and judgnents has caused nmany

l[Tability I nsurance conpani es to w t hdr aw
conpletely from the insuring of health care
provi ders;

(f) As a result of the current inpact of such suits
and clainms, health <care providers are often
required, for their own protection, to enploy
ext ensi ve di agnostic pr ocedur es for their
patients, thereby increasing the cost of patient
care;

(1) Inability to obtain, and the high cost of
obtaining, such insurance has affected and is
likely to further affect nedical and hospital
services available in this state to the detrinent

of patients, the public and health care
provi ders.
8 1, ch. 37, Laws of 1975. It is inportant to note that the

| egi sl ature was concerned with the increasing nunber of nedica
mal practice suits, with the increasing size of the judgnents and
settlenents from those suits and with the results that have
fol | oned: (1) increased cost of nedical mal practice insurance
(2) increased use of diagnostic tests that the patient's
condition does not require, but are used in an effort to head
off a malpractice claimif the patent did not do well; (3) the

rising costs of health care that acconpany greater use of
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testing procedures; (4) the early retirement of practicing
physi ci ans and the choice of a different career by those who nay
have entered the health care field; and (5) the overal
detrinment to the patient, the health care provider and the
general public.

1331 The cap that creates the classification at issue here
is rationally related to the legislature's goal of reducing the
size of medical nmalpractice verdicts and settlenents, so that
premuns for nedical nmalpractice will be contained. I n novi ng
toward this goal, the legislature made a rational policy choice
that sonme victins of nedical malpractice would not receive al
of the noneconom c damages they were awarded, for the public
good. That is a choice that any cap will have to neke, no
matter what the amount.® However, the legislature did not nake
this choice in a vacuum it was made as part of a conprehensive

plan that fully conpensated all victinms of nedical practice for

all of the other damages they sustained.*

1332 In order to achieve full paynment, chapter 655 requires
health care providers to maintain and provide proof of threshold
medi cal nalpractice insurance before they are permtted to

provide health care, Ws. Stat. 8§ 655.23(7), and health care

3 The nmajority opinion asserts that this case is not about
"all caps.”™ Mijority op., 713. Wile it is true that only one
statutory cap is before us, the classification chosen and the
reasoning of the majority apply to all caps as we expl ain bel ow

* There is no linit on guaranteed recovery for economc
| osses, such as loss of earnings or |loss of earning capacity.
There is no limt on guaranteed recovery for health care

expenses, both past and future.
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provi ders nust contribute to the Injured Patients and Famlies
Conmpensation Fund (the Fund), in anpunts sufficient to assure
the unlimted paynment of economic danages, past and future
nedi cal care and the cap of $445,775 on noneconom c danages.
Ws. Stat. § 655.27(3).

1333 This is a much nore generous plan for paynent to a
party injured through the negligence of another than the
| egislature has el sewhere established. For exanple, the
legislature requires only $25,000 per person/$50,000 per
occurrence in paynent capacity for injuries caused by the
negligent driving of an autonobile. Ws. Stat. 88 344.24-.33.
This may be provided either as a self-insured driver or through
purchased insurance. See id. The danmages to one person injured
in a serious autonobile accident can easily exceed the $25, 000
statutory requirenment, and at tinmes may exceed that [imt by 100
tinmes. However, 8 344.33 has never been held to deny equal
protection of the |aw because many drivers are unable to pay
$2,500,000 in danmges, thereby Ileaving the nost seriously
i njured persons conpensated for only 1% of their total damages.

1334 Being awarded damages by a jury and being able to
collect them are tw very different things. Chapter 655

establishes a statutory right to paynment that is unique in

W sconsin | aw. Ferdon conplains that the chapter 655 right to
paynent is not good enough because he did not get all the jury
awarded him Hs plea ignores the fact that nany people are not
paid all a jury awards them because of the tortfeasor's

inability to pay. Many nore injured persons settle their clains
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for whatever insurance the tortfeasor has without going to trial
because they recognize the tortfeasor's inability to pay limts
their actual recovery.

1335 Returning now to the third part of the rational basis
test (whether the classification would preclude additions to the
nunbers included within the class), Ws. Stat. 8 655.017 has no
l[imt on the nunmber of persons who are subject to its terns.
Fourth, the cap of 8 655.017 does apply equally to all nedica
mal practice claimnts. And, fifth, the characteristics of those
who have received an award of nore than the cap anount, now
$445, 775, are clearly set by the legislative choice to guaranty
paynent of no nore than the capped anobunt for that type of
damage in order to reduce the size of nedical nalpractice
judgnments and settlenents and to reduce the cost of malpractice
i nsurance.

1336 The nmajority asserts that the cap on noneconomc
damages violates the equal protection clause because those who
suf fer noneconom ¢ damages in excess of the cap are not able to
recover the full amunt of their damges, while victins of
medi cal mal practice suffering noneconom c damages below the cap
will be fully conpensated. Majority op., 91197-105. Thi s
rationale is flawed because it would cause all caps on danages

to be unconstitutional, as victins suffering danages above the

10
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threshold, no matter where it is set, wll not recover fully
whil e those suffering damages bel ow the threshold will.?®

1337 The concurrence j oi ns t he majority opi ni on,
concurrence, 91189, but then goes on to say sone caps are
constitutional and the cap in Ws. Stat. § 655.15 mght pass
constitutional mnuster too, but the amount the legislature set is
just too low Id. There is an inconsistency in the concurrence
joining the majority's opinion striking down the statute on
equal protection grounds and yet saying a cap in sonme higher
anount would be constitutional. The inconsistency arises
because it is the conclusion of the nmajority opinion that those
who suffer damages in excess of the cap are denied equal
protection of the |aw due to the cap. Majority op., Y7197-105.

1338 The concurrence bases its decision that the cap in
Ws. Stat. 8§ 655.017 is quantitatively insufficient on Article
|, Sections 5 and 9 of the Wsconsin Constitution. Concurrence,
1189. The concurrence repeatedly refers to the amobunt that is
insufficient as $350,000, but the cap is now $445,775. |s that
too low? \Wat is high enough? W0 gets to determne that? |Is
it a question of fact or a question of law? How do you tell
when it is high enough? [If there were no Fund, no statutory
requirenent for health care providers to maintain sufficient

underlying nalpractice insurance to guaranty paynent of

> Indeed, if this were not the case and every victim of
mal practice were paid the entire anount of noneconom c damages,
the cap would be entirely ineffective in achieving at |east two
of its purposes, limting the size of nulpractice verdicts and
settlenments and reigning in the escalating costs of nalpractice
I nsur ance.

11



No. 2003AP988. pdr

unlimted anmounts of nedical expenses and econom ¢ danmages and
no cap, would that be better for Ferdon? He would be able to
keep an unlimted jury verdict, but who would pay it? Wuld
nurses | eave the profession? Wuld other health care providers
| eave the state? Wuld Wsconsin continue to have the excell ent
medi cal care that we have all conme to expect? | conclude that
the legislature considered all those questions and many nore.
Contrary to the position of the concurrence, concurrence, {71190-
91, the legislature's experinmentation wth caps of various
descriptions was not arbitrary. It was an attenpt to slow the
rapidly escalating costs of health care and yet not |ose sight
of the need to pay those injured by nedical mal practice.

1339 Furthernore, despite the fact that the very essence of
a liability cap is to cause sone injured persons not to recover
fully, we have previously ruled that simlar provisions, e.g.
caps on the recovery of wvictinse from governnent-enployee
tortfeasors, do not violate the equal protection clause. See

Sanbs v. City of Brookfield, 97 Ws. 2d 356, 377-78, 293 N.W2d

504 (1980); Stanhope v. Brown County, 90 Ws. 2d 823, 842-44,

280 N.W2d 711 (1979) (both cases involved plaintiffs injured in
aut onobi |l e accidents due to highway defects; caps in Ws. Stat.
§§ 81.15 and 895.43 limted recovery to $25,000).°

1340 The |legislature also has provided caps on damages

under the W rker's Conpensation Act, ch. 102. Under the

® Wsconsin Stat. § 81.15 has been renunbered Ws. Stat.
8§ 893.83 and Ws. Stat. 8§ 895.43 has been renunbered Ws. Stat.
8§ 893.80; the cap on recovery agai nst governnent tortfeasors has
been increased to $50, 000.

12
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Worker's Conpensation Act, injuries are categorized and each
category has a damage limt established. See, e.g., Ws. Stat.

§ 102.52-.56; Hagen v. LIRC, 210 Ws. 2d 12, 23, 563 N W2d 454

(1997). \Worker's conpensation is generally the exclusive renedy
for workers' clainms against their enployers. Ws. Stat.

§ 102.03(2); St. Paul Fire & Marine Ins. Co. v. Keltgen, 2003 W

App 53, 919, 260 Ws. 2d 523, 659 N wW2d 906. Not wi t hst andi ng
the premse that an injured worker may not be fully conpensated
for his individualized conponent of noneconom c danages, we have
held that the Wrker's Conpensation Act is constitutional. See
Pierce v. Indus. Commin of Ws., 188 Ws. 53, 54, 205 N.W 496

(1925), aff'd Pierce v. Barker, 274 U S. 718 (1927). Therefore,

it is not consistent with prior case law to conclude that the
cap on noneconom c damages is unconstitutional because sone
persons injured by malpractice will be fully conpensated while
others will not.

1341 The majority opinion also relies on Martin V.

Ri chards, 192 Ws. 2d 156, 531 NW2d 70 (1995), for the
proposition that "the correlation between caps on nonecononic

damages and the reduction of nedical nalpractice premuns or

overall health care costs is at best indirect, weak, and
remote.” Majority op., 7166 & n. 221. The statenent is strong
and broad, but Martin does not support it. The question

answered in Martin was whether a retroactive application of the

cap violated the plaintiff's due process rights. Martin, 192

Ws. 2d at 198. Martin did not exam ne the prospective effects

of a cap on noneconom c danages. There is a significant

13
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difference in assessing the effect on future insurance prem uns,
when an actuary can use the statute to set insurance rates based
on mal practice that is yet to occur, and considering any effect
on those future rates of placing a cap on nmual practice that has
al ready occurred. However, notw thstanding that distinction,
the mpjority opinion repeatedly inserts Martin as a citation to
support the proposition that the legislature was wong in
finding that a cap on noneconom ¢ danages would have the effect
of reducing future costs of health care in Wsconsin. Maj ority
op., 11115-19, 166.

1342 The majority opinion also adds another new winkle to
our constitutional analysis of a statute that is challenged as
bei ng unconstitutional on its face. It asserts, "A statute may
be constitutionally wvalid when enacted but may  becone

constitutionally invalid because of changes in the conditions to

which the statute applies. A past crisis does not forever
render a law valid.” WMjority op., T114. There is no authority
for this extraordinary declaration. Indeed, | could find no

W sconsin case that would support the view of the nmajority
opinion in this regard. Certainly, it differs fromwhat we said
in Aicher, when we exam ned whether there was a rational basis
"when [the legislature] enacted the provision.” Ai cher, 237
Ws. 2d 99, 57 (citing Orernik, 64 Ws. 2d at 18-19). It also

differs fromour focus in Strykowski, where we said "there is a

rational basis upon which the legislature could and did act when

enacting Chapter 655." Strykowski, 81 Ws. 2d at 508 (enphasis
added) .

14
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1343 The nmmjority opinion cites Hanauer v. Republic BId.

Co., 216 Ws. 49, 255 NW 136 (1934) to support its expansive

assertion in this facial challenge to the constitutionality of

Ws. Stat. 8§ 655.017. Majority op., 9114 n.126. Its reliance
on Hanauer is msplaced. Hanauer involved an as applied
challenge to depression-era legislation that i nposed a
procedural limtation on a bondhol der's renedies. Hanauer, 216

Ws. at 50-52. The statute was held unconstitutional as applied
under the particular circunstances presented. |d. at 61-62. It
was not held facially invalid due to changed facts, as the
maj ority opinion inplies.

1344 The nmmjority opinion also msuses United States
Suprene Court precedent to justify its extensive fact-finding
that it uses to strike down Ws. Stat. 8 655.017. Mjority op.
1114 n. 126. It cites United States v. Carolene Products Co.,

304 U.S. 144 (1938), Borden's Farm Products Co. v. Baldw n, 293

U S 194 (1934) and Chastleton Corp. v. Sinclair, 264 U S. 543

(1924). 1d.

1345 Carolene Products involved a facial challenge to a

federal statute enacted pursuant to the Commerce C ause.

Carol ene Products, 304 U S at 147. It does not involve a

statute that was constitutional when enacted and Dbecane
unconstitutional due to a factual change, nor does it involve
fact-finding by the Supreme Court, as the mjority opinion

inmplies. Wen Carol ene Products says, "Were the existence of a

rational basis for legislation whose «constitutionality is

attacked depends wupon facts beyond the sphere of judicial

15
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notice, such facts may be properly nade the subject of judicia
inquiry," id. at 153, the "judicial inquiry" to which it refers

is done at the trial court. That the trial court is the fact-

finder was explained in Borden's Farm Products on which Carol ene

Products relied.” That the trial court is the fact-finder was

also clearly stated in Chastleton Corp. The United States

Suprene Court expl ai ned,

Here however it is material to know the condition of
Washi ngton at different dates in the past. Qovi ousl y
the facts should be accurately ascertained and

carefully wei ghed, and this can be done nore
conveniently in the Suprene Court of the District than
her e. The evidence should be preserved so that if

necessary it can be considered by this Court.

Chastl eton Corp., 264 U S. at 549.

1346 And finally, the majority opinion does not subject the
cap on noneconom c damages to the five-part test used by al
W sconsin courts for nore than 30 years. Instead, it conducts a
mni-trial, to find facts that it then uses to say that the
reasons the legislature set out when it enacted chapter 655 are
not borne out by the evidence it has exam ned. It conducts its
trial without the benefit of wtnesses, wthout giving each of
the parties an opportunity to submt relevant evidence of their

choosing. It conveniently ducks evidence that does not fit wth

" Borden's Farm Prods. Co. v. Baldwin, 293 U.S. 194 (1934)
gave several exanples of the "findings" and "facts" and where
they were to be made. It explained, "[t]he |ower courts had not
made findings upon crucial questions of fact. . . . W held that
before the questions of constitutional |aw, both novel and of
far-reaching inportance, were passed upon by this Court, 'the
facts essential to their decision should be definitely found by
the |lower court upon adequate evidence.'" Id. at 212 (citing
Hanmond v. Schappi Bus Line, Inc., 275 U S. 164, 171-72 (1927)).
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its conclusion.? For exanple, the majority opinion notes the
"General Accounting Ofice study concluded that nalpractice
clainms paynents against all physicians between 1996 and 2002
tended to be Ilower and grew less rapidly in states wth
noneconom ¢ danmage caps." Majority op., T124. It then avoids
consideration of this reduction by saying it is not possible to
tell whether the caps actually were a factor in the reductions.
Majority op., 11125-26.

1347 The process the majority opinion enploys gives no
weight to the findings of the legislature, to which we are

supposed to give great weight. Strykowski, 81 Ws. 2d at 508.

It does not give the benefit of any doubt to the legislature, as
we should do if we are to accord the legislature the respect of
a co-equal branch of governnent. Cole, 264 Ws. 2d 520, ¢918.
The nmgjority opinion "talks the talk™ about respect for
| egi sl ative enactnments and the heavy burden a challenger of a
statute has, majority op., 168, but it does not "walk the wal k."
It sinply substitutes its findings for that wmade by the
| egislature and concludes that Ws. St at . 8§ 655.017 is
unconsti tutional .
1. CONCLUSI ON
1348 Because | conclude that Ferdon has not net his burden

to prove that the cap required by Ws. Stat. 8§ 655.017 is not

8 Mal practice premums for health care providers practicing
in Wsconsin have gone down 5% between 1991 and 2002. Martin D.
Weiss, et al., Medical Mlpractice Caps: The |npact of Non-
Econom ¢ Danmges Caps on Physician Premuns, Cainms Payout
Levels, and Availability of Coverage at 2 (June 2, 2003)
(avail able at http://ww. wei ssratings.con.
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rationally related to the legitimte |egislative objectives of
(1) reducing the size of nedical nmalpractice judgnents and
settlements in order to tame the costs of nedical nalpractice
insurance; and (2) to make the choice to continue as, or to
become, a health care provider in Wsconsin desirable so that
quality health care will continue to be readily available in
W sconsin; | respectfully dissent.

1349 | am authorized to state that Justices JON P. WLCOX
and DAVID T. PROSSER join this dissent.
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